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A TABLE of the Das of - Conti Motions, &c. 
before the Lord Chancellor and the Maſter of the Rolls. 


By the Lord Chancellw. TERM-TIuE. 


| N Term-time, every Monday, Tueſday, Wedneſday, and 
Cauſes; j Friday, are days for hearing cauſes at Ve 2 by 
the Lord Chancellor. 
Every Tuęſday, Thurſday and Saturday i in Term-time are 
Seal L Seal-days. 
 Seal-days, The firſt and laſt days of the Term are days for ſealing 
writs and motions only. 
Every Thurſday in Term is a day for motions, ex 
» * laff week of the Term, and then it is a day 
, or cauſes 
Motions. + All the days in Term, when the court ſits, are days for 
common motions, which are moved after the cauſes are 
heard, juſt before the riſing of the court. 


VACATION. 


Motions in In the Vacation, the general Seal-days only, as ap- 
the Vacation. I pointed by the Lord Chancellor, are days for motions. 
No motions are heard after the laſt general Seal. 


Rehearings, Every Saturday In Term is a day for rehearings, | 
Exceptions,  Weaneſdays and Fridays in the afternoon In Term, Lord 


Pleas, and Chancellor fits in Lincoln's Inn Hall on exceptions, pleas 


Demurrers, and demurrers. 
f The next day after the laſt Seal, both &e/ore and after 


1 the Term, is uſually appointed for petitions. There 
Petitions: are alſo other days of petitions uſually Ges by the 


Lord Chancellor. 
At the R 0 L LS, 


TERM-TIME. 
In Term-time, every Monday, Tueſday, T, hurſday, and 


Cauſes. Saturday, are days for hearing cauſes at the Rolls by the 
| Maſter of the Rolls in the afternoons. | | 
Pauper- The ſecond Saturday in Term is always a day for hear- 
Cauſes. Log ing pauper- .cauſes at the Rolls. 
AFTER TERM. 
| The firſt week after the Term, the Maſter of the Rolls, 
Cauſes in fits all the mornings on cauſes, and towards the third Seal, 
Vacations. in the afternoons. | 
2 | There is alſo a day of petitions at the Rolls after the 
Petitions. Term, which his Honour appoints. 
Moti The next morning after the Term, motions are allowed 
a to be made at the Rolls. | 


OIERS -+ - i © 4s 

O the ordinary court in Chancery proceeding 25 
accord ing to Lau; and alſo of the extra- © 
ordinary ' court. proceeding according to 


_ Equity, 


"COURT is the place wheteJuftice is ju- 
dicially adminiſtred; and it is called curia, 
faith Valla, d curd; for that care is to be 
ken therein for the deciding of contro- 
verfies: But it ſeemeth rather to be called curia, an 
afſembly, or the place of aſſembly, like as the king's 
court was firft called curia, becauſe the court of 
juſtice was there firſt holden. . 
It is the opinion of ſeveral learned authors, that 
the Chancery had its name — 1 10 from certain 


He 


- 


bars laid one over another croſs-wiſe, like a lattice, 


Vox. I. p " where 


/ 


2 Ok the Court of Chancery. 
wherewith it was environ'd to keep off the preſs of 
people, and not to hinder the view of thoſe officers 
who far therein; ſuch grates or croſs bars being by 
the Latins called Cancelli. Vide Camden, Dugd. 32. 

- Covell, Cafſuod. Epiſt. 6. lib. 11. Pet. Pythens, 
HD. *. aver. C12. | | 
The court of Chancery is the king's prerogative 
royals and all other courts (except the Parliament) 
are inferior to it. E : | 

| | And in the Chancery are two powers or courts, the 
{a) $ Ed. 4. 5, one (a) ordinary, the other (Y) exrraordinary; the 
9 Ed. 4-15- former is a common law court, and the proceedings 
2 Per, therein are according to the laws and ſtatutes of the 
c. 20. fol. 65. b. realm, called the petty- bag fide; the latter is a 
PI. Com. fol. 72. cours of equity, and proceeds according to equity 
ang; good conſcience. Vide 2 Inſt; 552. 4 Inſt. 79. 
Lambard's Archaion. 58, 78. Eleſ. Obſerv. Ofice 
Tord Chan. 44, 4435 
With reſpe& to the ordinary or legal court, it has 
; been a court of record time out of mind, and held 
= coram domino rege in cancellaria, on the petty-bag 
fide. 2 Iſt. 552, Cc. 4 Inſt 79. 1 Lev. 142.— 
Auno 9 Ea. 4. All the judges of ne did affirm, 
that the Chancery was the king's court, and had 
been time out of mind; fo that it was im poſſible to 

trace its original. Bs 5 
The commencement of this court is much more 
ancient than the court of equity: And thoſe authors 
who hold that the court of Chancery came in with 
William the Conqueror are certainly miſtaken; for 
both the Hritiſn and Saxon kings had. their chan- 
cellors and, court af Chancery, out of which · writs 
remedial iſſued as at this Day. 4 Inſt. 78. Camd. 
180. And one Valſtan had a pardon inroll'd in the 
court of Chancery, Aund 89 2. Reg. Allſrido. 4 Inſt. 
18, 79. As for its antiquity in this realm, it is of 
(c) Diſcourſe | no leſs, as aur learned Seldun c) conceives, than 
5 1 king Ethelbert's time, who was the firſt chriſtian 

Lord Chancellor, King. of, the Saxons, Vide Duga. 32. 


by him preſented to Sir Francis Bacon, | 


That 


at 


Oft the Court of Chancery, 3 
That the court of Chancery proceeding according | 
to law, hath had juriſdiction time out of mind, ſeems 
ſettled by the beſt authorities. 9 Hd. 4. 53. b. 4 Inſt, 
18. Hob. 63. 12 Co. 113, 114. : | 
Tbis court hath (4) Fe, to hold plea of ge J., J, h. 
ſcire facias for repeal of letters patent, at the ſuit of 385ljñ8. 
a former patentee, when they are granted to ſeveral 
perſons for one and the ſame thing: But when they 
are againſt law, or granted upon a falſe ſuggeſtion, 
the king may have a ſcire facias to repeal his own 
grant by letters patent. [See 18 Hen. G. c. 1. 3 Ea. g. 
c. 4. 13 Eliz. C. 6.] Here alſo it may hold plea of Es 
petitions, onſtrans de droit, (i. e.) for a ſubje& to amt, Archale 
be reſtored unto lands, c. which he ſhews to be Eleſ? 29. | 
his right, [See 34 Ed. 3. cap. 14. 36 Ed. 3. cap. 13. | 
4 Rep. 54 ] Traverſes of offices, i. e. to prove that 
an inquiſition taken of lands or goods is defective 
and wrong. There may alſo be a ſcire facias upon 
recognizances in this court. [See 23 Heu. 8. c. 6.] 
Execution upon a ſtatute- ſtaple, c. But the exe- 
cution upon a ſtatute merchant is returnable either | 
into the K. B. or C. B. 4 Inſt. 79. And this court 4 
may hold plea of all perſonal actions by or againſt 
any officer or miniſter of this Tourt, in reſpect of 
their ſervice or attendance, and by acts of parlia- 
ment, of ſeveral offences and cauſes. 4 ft. 80. 
1 Danv. 148. EE. | : | 
This court is officina juſtitiæ, out of which all The Chancery in 
original writs, all commiſſions of charitable uſes, a Ode! 
bankrupts, ſewers, ideots, lunaticks, &c. that paſs brevium origina- 
under the great ſeal, do iſſue, and for which it is nen remedi- 
always open. Vide 4 Inſt. 80, 81. ee, 


| original writs - 
were deviſed and framed. 


This (e) court cannot hold plea of (J) land, but (+) 2 And. 164. 
it may of treſpaſs or debt. 20 H. 6. 32. | (// 


1 oy hancery of Cheſter for a woman's jointure, a prohibition was granted, 
1 Sid. 189. | | | 


The proceſs is under the great ſeal, and is now in 
Engliſh, as are all other law proceedings, by 4 G. 2. 
c. 26, But the proceedings in this court are not in- 
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ment ſhall be given in Chancery. 1 Jon. 80. Lat. 3. 


« Pt the Court of Chancery. 
rolled in rolls, but remain in filacrrs, being filed up 
in the office of the petty-bag. 4 1ſt. 80. OR.” 
In proſecuting cayſes, if the parties deſcend to 
fue, this court cannot try it by a jury; but the Lord 


(4) An officer's Chancellor delivers the record with his (g) 8 06 


delivering he. hands into the King's Bench, to be tried there; be- 
ſufficient. Vide Cauſe for that purpoſe both courts are accounted but 


efferſon and one, and after trial it is to be (H) remanded into 


238 . Chancery, and there judgment to be given: But if 
The King and there be a demurrer in law, it ſhall be argued and 
8 : adjudged in Chancery. 4 Inſt. 80. 

2 5aund., , 1 | ; . 
and the 3 caſe, 8 Co. & Mich. 1700. Between the king and the warden of the 


Fleet. (+) But quære, Whether the conſtant practice has not been to give judgment in 
the King's Bench. Vide All. 16, 17. Stil. 84, 94. Cro. Jac. 12. 2 Roll. Abr. 349. and 
2 Saund. 27. where it is reſolved, that if there be a demurrer for part, and iſſue for part, 
the whole record ſhall be tranſmitted into B. R. and the judgment given there; and 2 Saund. 


23. S. P. and there ſaid, that the books cited 3 Inſt. 80. do not warrant the opinion. But 


if the iſſue is to be tried otherwiſe than by a jury, as by the biſhop's certificate, &c. judg- 


When there is a demurrer upon part, and iflue 
upon part, the record being in H. R. that court ought 
to give judgment, becauſe there can be but one exe- 


« cution; and if the record come thither intirely, they 


cannot ſend it back again. V ide 2 Saund. 23, 24, c. 
1 Mod. 29. 1 Sid. 438. 1 Lev. 283, 284. though it 
was ſaid, that the Chancery might have given judg- 
ment upon the demurrer before the record came into 
B. R. 2 Keb. 584, 587, 588, 608. 1 Lilly 499. 
Hill. 1682. Rex ver. Cary. A writ of error was 
moved for into B. R. on a judgment in the petty- 
bag, but denied. The lord keeper was pleaſed to 
(i) Dy. zig. think (i) Dyer and (k) Coke's opinion ill founded, and 
(4) 4 Taft, so. thought the juriſdiction of the | aa on the Latin 
fide not ſubject to be controlled by B. R. and faid he 


(1). That upon would (1) injoin all ſuch writs of error. 1 Vern. 131. 
a judgment given | 


in this court, a writ of error doth lie returnable into the King's Bench. Vide 14 Ed. + 


25 Aſſ. 24. Dyer 315. Plow. 393. And by Lord Coke, the ſtile of the King's Benc 
is Coram Rege, but the ſtile of the Chancery is Coram Rege in Cancellaria, and additio 
probat minoritatem. 4 Inſt, 80. | 


9 Having conſidered the ordinary court in Chancery, 
proceeding according to law ; I ſhall in the next 
place ſpeak of the extraordinary court, proceedin 
according to equity. | Wit 


Ok the Court of Chancery, 4 
With reſpect to the riſe of this court of equity ; | 
if we do but confider that the adminiſtration of ju- 
ſtice, in this realm, is the prerogative of the king, 
who is the immediate miniſter of juſtice under Gov, 
and ſworn at his coronation to deliver to his ſubjects 
equam & rectam juſtitiam, we may eaſily perceive 
_ a neceſſity of erecting this court. For inaſmuch as 
poſitive written laws conſiſt of general inſtitutions 
grounded upon that which happeneth for the moſt 
part, the utmoſt extent of human wiſdom nies I 
capable of foreſeeing every particular thing which 
time and experience doth beget, there was of neceſ- 
ſity variety of particular caſes frequently happening, 
wherein no proper remedy could be given by the 
ordinary courts proceeding accord ing to ſuch poſitive 
laws; and many times the rigour of the law proves 
injuſtice and oppreſſion: And as the judges, in our 
courts of law, are bound by their oaths to obſerve 
the ſtrict rules of law, tho' ſenfible of a manifeſt in- 
juſtice, therefore to ſupply the want, and relax the 
rigour of the poſitive laws, recourſe was had to the 
king, in order to obtain relief in ſuch caſes, and in 
ſuch manner, as ſhould appear to be juſt and equi- 
table. Vide Bratt. 108. F Wy IS 
Note; It appears by the laws of king Eagar, that 
there was a power by law veſted in the king to mo- 
derate the ſummum jus according to equity and good 
conſcience. | g . 
This court, faith my Lord Eleſinere, may be called 
the king's high court of conſcience, made eſpecially 
to redreſs (m) private cauſes, ſuch as by extremity (m) Lamb. 
of law cannot have agreeable end to equity, by rea- Archaion. 79, 
ſon of circumſtances , or wherein it is to be“ | 
noted, that conſcience is ſo regarded in this court, that 
the laws are not neglected, but they muſt both meer 
and join in a third, that is in a moderation of ex- 
tremity, Here the rigour of the law is temper'd 
with the ſweetneſs of equity, which is nothing but 
_ mercy qualifying the rigour of juſtice: Nam ipſæ 
etiam leges cupiunt ut jure regantur, i. e. ut levi 
facili ag benigna interpretatione temperentur. | 


B 3 5 For 


6 . Of the Court of Chancery. 
For the original of this ſpecial court, it is to be 
conſidered, that in the time of the Saxons and of tbe 
Danes, the king by himſelf did hold a high court 
of juſtice, wherein he fat in perſon, and did judge 
not only according to meer right and law, but alſo 
after equity and conſcience ; and this is confirmed 
(%) Saxon laws, by the law of the (u) Saxon king Edgar, viz. Let 
fol. 79. no man ſeek to the king in matter of variance, un- 
leſs he cannot find right at home; but if the right 
be too heavy for him, then let him ſeek to the king 
to have it lightened. And the like to this law is 

alſo among the laws of Canutus the Dane, fol. r08. 

Eleſ. 22. 5 | 
Originally the method of application for relief 

was by bills, or petitions to the king, ſometimes in 
parliament, and ſometimes out of parliament, com- 
| monly directed to the king and his council, 7 
Lamb.Archaion. In the time of king Edward I. Matters of grace 
62, 63- ., were only determinable by the king, or by ſuch as 
" Lev. 24. be appointed, and not in any fix d or eftibliſhed 
court of equity; ſo that thoſe who ſought relief in 

equity were ſuitors to the king himſelf, who being 

affiſted with his chancellor and council did mitigate 

| the ſeverity of the law in his own perſon, when it 
(e) Lamb. Ar- pleaſed him to be preſent, and (o did in his abſence 
. 6. refer petitions ſometimes to the chancellor alone, and 
| ** "ſometimes to the chancellor and ſome other of his 
council. | 5 | | 

At what certain time the court of Chancery firſt 

exerciſed an extraordinary power of acting according 

to equity, ſeems from the great diſtance and abſcu- 

rity of the matter extremely doubtful. But it is 

agreed that its commencement is not ſo ancient as the 

ordinary court before ſpoken of. And I think none 

of the ancient lawyers, who ſpeak of this Chancery, 

ever mentioned it as a court of equity or conſcience ; 

but always as a court of ordinary juriſdiction to de- 

termine cauſes according to the rules of the common 

bw. 1 | 

| My Lord Coke ſays, that the firſt decree in Cha n- 
Rot. Parl. 17 cery that he finds made by the chancellor, was in 
K. 3. f. 10 1) R. 2. John de Windſor againſt Richard le Scrope, 
2 Inſt. 553. 4 Inſt. 83. | And 


Q@ 


2 


'\ 


Pk the Court of Chancery, 7 
And Lambard, in his Arc baion. 75, ſays, That | . 
he doth not remember that in our reports of com- 
mon law, there is any mention of cauſes before the 
chancellor for help in equity, but only from the time 
of () king Hemy IV. in whoſe days, by reaſon of 42 Vide 2 Joft, 
inteſtine troubles, feoffments to uſes did-either firſt Dogg. 37. 
begin, or elſe grow common and familiar; for re- 8 
medy in which caſes of uſes chiefly the court of 
Chancery was then fled unto as the common altar of 
help and refuge. But we find no cauſes in this court 
reported in our books before the reign of Hen. 6. 
[4 Iiſt. $2.] Such cauſes, faith Deigd. as fince that 
time were heard in this court, having formerly been 
determined in the Lords houſe of parliament, as 
may ſeem from the number of petitions in parlia- 
ment, of that nature, which are yer extant. Diga. 


alſo ſome bills, 
in French, as 


7 0 man 
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1 Lev. ar, 242. 1 Till. 496. Eleſ. 28. Hiſt. Chan. 
. 748. ] 


the courts of Chancery and King's Bench ceaſed to 


be ambulatory, and became ſettled courts in a cer- 


tain place (which was 4 Fd. 3.) that then the king 
committed to his chancellor, together with the 


charge of the great ſeal, his only-legal, abſolute, and 


extraordinary pre-eminence of juriſdiction, c. But 
the writ or proclamation, 22 Ed. 3. directed to the 


ſeems to have given it an eſtabliſhment; by which 
the king commanded that all bufineſs, relating as 
well to the common law 1 the kingdom, as to _ 


mw London, by them to be made publick, 


Lam i in bie Archeion; 62. ſays, That when. 
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8 Ok the Court of Chancery. 
{al grace cognizable by him, ſhould be pro- 
Wedel before —— Sc. And this dele- 
gation afterwards received the ſanction of an act of 
| parliament, 36 Ed. 3. which act, as ſome think, firſt 
gave it authority. Vide x Lev. 242. That this court 
Fa from this time exerciſe a juriſdiction in matters 
of equity, ſeems evident from the parliament rolls 
in the reign of Ed. 3. Vide 1 Roll. Abr. 372. And 
the complaints made in parliament of the exerciſe 
of this power, to the ſubverſion of the common 
law, vide Rot. Parl. Anno 2 R. 2. — 77 R. 2. 
And this occafioned the ſtatute 17 R. 2. caß. 6. 
which reciting that people were compelled to come 
— : before the king's council, or in the Chancery, by 
writs grounded upon untrue ſuggeſtions, enacts, that 
the Chancellor for the time being, preſently after 
ſuch ſuggeſtions are duly found, and proved untrue, 
_ ſhall have power to ordain and award damages ac- 
cording to his diſcretion, Sc. which, inſtead of di- 
miniſhing, increaſed the juriſdiction of this court. 
A commiſſion, or letters patent, without an act of 
parliament, cannot raiſe a court of equity; but a 
court of equity may be held by preſcription. 4 ſt. 
87, 121, 213, 242, 248. 13 Rep. 113. 2 Roll. 
Abr. 164. Hob. 63. | ogy 
This court proceeds ſecundum £quum & bonum, 
and moderates the rigour of other courts, which are 
bound to obſerve the ſtrict letter of the law; and it 
rather regards the intention than the words of the 
law, and is of moſt excellent uſe and benefit to the 
nation, in 3 power, and granting relief, in 
caſes wherein the ſubject is without remedy in the 
courts of common law: But generally, where mat- 
ters are determinable by the common law, there 
- ought not to be relief in Chancery. 15 H. 6. cap. 4. 
39 H. 6. 4 TInft. 83. 3 Chan. Rep. 0. ſed vide 
Treatiſe of Equity, ſol. 4. And equity cannot regu- 
late or controul the maxims of the common law, 
altho' there may be ſome inconveniencies in them, 
N for that would be to exerciſe a legiſlative authority, 
and make a new law. MSS. Ca. in Cha. Lord Bath 
againſt Sherwin, Trin. 8 Anne. Vide Lucas's Rep. 1. 
: | : It 
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Pk the Court of Chancery. 
It is obſervable, that in many caſes this court will 
give relief againſt, beſides and beyond the rulgs of 
common law, ſo as the example introduce no gene- 
ral miſchief. [Lide 1 Danv. 745 to 766.] In ſhort, 
every matter that proves inconſiſtent with the in- 
tention of the legiflator, or is contrary to natural 
juſtice, may be relieved here, Anciently, indeed, 
forfeitures of penalties and conditions were not here 


. relieved, neither was an accident preventing the 


performance of a condition, and incurring a forfei- 
ture. But now it is every day's practice to relieve 
in ſuch cafes, without ſuch limitation, where the 
damage 1s under the penalty, and the advantage 
accruing to the perſon taking benefit of the condi- 


tion. And this is founded upon an unerring rule of 


juſtice; for there is no injury to the perſon unto 
whom the condition or penalty is forfeited, becauſe 
he is in no worſe caſe, than if the condition had 
been 1 MSS. Ca. in Cha. Lord Bath 
againſt Sherwin, Trin. 8 Anne. | 

The juriſdiction and power of this court of equity 
is of vaſt extent, tho' no court of (5) record, and (z) 


- 
| 
| 
| 
| 


it is divided into three heads; fraud, conſcience and | 
accident. In this court the Lord Chancellor himſelf 1 Rol. Abr. 373. 
may ſue: But he cannot make a decree in his own 
cauſe. Here relief is often given for or againſt an L. Bath againſt 


infant, notwithſtanding his minority ; for or againſt 


'2 married woman, notwithſtanding her coverture. 


In ſome caſes ſhe may ſue her husband, as for ali- 
mony or maintenance, when they are parted, c. 


And ſhe may be compelled to anſwer without her 


(s) 4 Inft. 84. 
Crompt. Jur. - 


2. à. 


t 


Ca. in Cha. . 


Sherwin. 


Trin. 8 Anne. 
* 4 Inſt, 213 
1 Danv. Abr. | 
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husband. Here executors may ſue one another, or 
one ex2cutor alone without the reſt may be ſued; 
but he ſhall be charged for no more than he has re- 


ceived | | 
This court acts chiefly in matters of fraud, acci- 
dents and truſts. 5 


(u) All frauds and deceits, for which there * no 00 Welt's Sym, 


remedy at common law; all accidents, as to relieve 
— mortgagors, c. againſt penalties and for- 


749, 750, 757, 752, 753 754, &c, 769, 770, 771, &c. 
feitures 


of Chancery, 


ſeR. 18, 19. 


4 Inſt. 84. 
1 Danv. Abr. 
Vide Gilb. 2. 
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feitures upon ſtatutes, bonds, mortgages, Sc. where 


common, fiſhing, c. and upon every interruption 


and miſemployed; diſtinguiſh a man's land con- 
founded with others; decree that one ſhall have the 


(*) Crompt. 


Jur. 42. b. 


1 Rol. Abr. 372. 


and intereſt for money that is to lie long in their 


| ee come to an account with each other; avoid 


tations; decree for things in action upon N TY 


Of the Court of Chancery. 


the intention was to pay the debt or duty, but 
fome extraordiniry matter happened to diſable the 
debtor ; and all breaches of truſt and confidence, 
not executed, by the 27 Hen. 8. c. 10. 2 
uſes, are properly cognizable here; for truſts are ſo 
intirely under the juriſdiction of courts of equity, 
that the courts of law can take no notice of them. 
Vide Lucass Reports 103. Alſo this court will 
afford relief, when 2nreaſonable engagements have 
been made, or engagements without conſideration; 
where a charge lies upon one man alone at common 
law, to make others contribute to the charge; it 
will compel men to perform their agreements; re- 
duce the general cuſtoms of a manor to a certainty; 
relieve a copyholder againſt the ill uſage of the lord; 
aſcertain fines of copyholders; decree for a liberty of 


order an attachment ; decree for incloſures to be made 
of lands and grounds that are common, or for inclo- 
fing lands in a pariſh, forcing the parſon to conſent 
upon an IN where others agree ; decree for 
recovery of money or land given to charitable uſes, 


tuition of a child; force unreaſonable creditors to 
compound with an unfortunate debtor, not by ill 
husbandry; make executors and others give ſecurity, 


hands; order the performance of a will, eſpecially if 
it concerns land; confirm a title to land, c. tho 
one hath loſt his writings by which he ſhould make 
out his title; make conveyances, defeQive through 
fraud or miſtake, good and perfect; enforce the in- 
rolment of a del if there is need for it; force 
the har of an action by reaſon of the ſtatute of limi- 
to an aſſignee upon confideration, c. (* In ſuch 
like caſes, the court may, without any regard to 
form or miſpleading, proceed to a decree, according 
to equity and good conſcience. 

ney [ Note © 


Sa. 


—_— ES 
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Of the Court of Chancery. 


Note; It has been held, that a court of equity 
could not decree againſt a maxim of law, 1 Rol. 


Abr. 316. and therefore it has been adjudged that 


one executor could not compel the other to account. 
1 Rol. Rep. 263. And that one jointenant could not 
ſue his companion. 1 Rol. Ar. 376. And that if an 


obligee loſt his bond, he was without remedy. 


1 Rol. Mr. $13. Where rhe leſſor entred upon the 
leſſee, and ſuipended his rent, it was held that he 
had no remedy in equity. Lar. 149. So where the 

arty became remedilets by his own act, as by pay- 
ing money without an acquittance. x Rol. Abr. 374. 
So where one made a promiſe far valuable conſide- 


ration to make a leaſe; and it was held that the 
party could not ſuc on this promiſe in equity, be- 


cauſe he might have an action on the caſe. 1 Rol. 
Abr. 380. But all theſe refolutions In the common 
law courts have been long ſince exploded, and the 
conftant practice is now otherwiſe. | 
This court will not retain a ſuit by Engliſh bill 


under 10 J. value, except in caſes of charity; nor 


under the value of 40 5. per ann. in lands, except it 


be for a rent ſervice, Gc. 


This court alſo will reſtrain other courts that ex- 
ceed their juriſdiction, and remove the ſuit to irſelf 


by certiorari; but it will not give relief where the 
ſubſtance of the ſuit tends to the overthrow of an 


act of parliament made for the publick peace, or to 
the overthrow of any fundamental point of the com- 


mon law, or to take from other courts their peculiar 
juriſdiction; though judgments and ſentences in other 


courts may be examined in equity. [See the 4 H. 4. 
c. 23. and upon that Hat. Dr. & Stud. Dial. 1. 


c. 18. 15 H. 6. c. 4. and the 3 2ſt. 119, 123, 124. 
4 Iiſt. 84, 85, 86, 879. 1 Dauv. 745 io 766.] 
An executor pays bond debts before money on a 
decree againlt his teſtator. Per cur, clearly, He ſhall 
not be allowed thoſe payments in his account, be- 


| cauſe a decree here is equal to a judgment at law. 


Prec. in Chancery 159. 


Decrees of this court are equal with judgments at 


law ; for as judgments at law may be executed by a 
1 | | capiaſ 
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rapias ad ſatisfaciendum to take a perſon, ſo ſimilar 

to that are attachments for not performing decrecs, 
Caſes in Equity, temp. Talbot 222. TO 

It is now the eſtabliſhed practice, that this court 

has power to give relief after a judgment at law. 
Vide 3 Inſt. 123. 4 Inſt. 36, 91. Dal. $1. Moor $36. 
Pl. 1129. 916. Pl. 1300. U 1 Leon. 241. 2 Leon. 
115. 3 Leon. 18. 2 Brownl. 97. Goab. 244. f Rol. 
Rep. 751, 72, 252. 2 Bulſt. 194, 284. 3 Bulſt. 118, 
120. Lit. Rep. 37. Cro. Fac. 335, 344 March 
54, 83: Cro. Car. 595, 596. Stil. 27. 1 Sid. 463. 

1 Mod. 60. Hard. 23, 123. 2 Bulſt. 3ot, 302. 

3. Bwiſt. 115. 1 Lev. 241. 

+ Sequeſtrations Tt can bind the perſon, and f ſequeſter the profits 


were firſt intro- , | 
duced by Sir Nic. of the eſtate. 


Bacon in Queen Elizabeth's reign, before which this court found ſome difficulty in enfor- 


cing its decrees, and for ſome time after was controlled by the common law courts, Vide - 


4 Inſt. 84. 1 Rol. Rep. 86. 3 Bulſt. 34. 1 Rol. Rep. 190. Lit. Rep. 166. Cro. Jac, 

41. If ſequeſtrations were taken away, the juſtice of this court would be eluſory, and 
there would be no effectual means of bringing ſuitors to the fruit of their ſuits. So that 
they are a neceſſary proceſs of this court. Mich. 19 Car. 2. Hide againſt Pettit. 


4 


If a perſon ſues in equity and at law for the ſame 


thing, the practice is either to diſmiſs his bill, or 
oblige him to make his election. Vide Cary 71. But 
he may proceed in equity for meſne profits, and in 
ejectment at law for the poſſeſſion of the lands. 
100. | 
Equity will not ſuffer a penalty to be demanded, 
if the party will perform 26 for the non-perform- 
ance of which the penalty is given. 2 Chan. Ca. 88. 

It will not aſſiſt a forfeiture. When a parſon Him- 
ſelf brings a bill for tithes, he muſt waive the for- 
feiture. But the executor of a parſon is not intitled 
to a forfeiture upon the ſtatute of Ed. 6. 1 Vern. 
Rep. 50. | | 15 . 

Equity will not give relief in matters proper by 
quo warranto, or mandamus in the King's Bench. 
Mich. 105. Attorney General and Reynolds & ab. 

Nor will it ſuffer a party under pretence of a truſt, 
or any other of its own notions: to elude a beneficial 


law. Paſeh. 1106. Attorn. Gen. and Hindley. 
„ ; | IEP, Tt | 


the L, C. 1FYern. 77. 


Ot the Court of Chancery. i 


It will give relief in matters where the party may 
recover damages at law. Hodges and Everard, 
| Caſes in Equity abr. 132: f „ 
Will quiet a voluntary deviſee in the poſſeſſion of 

his lands. Hill. 1702. Woodgate and Woodgate. © 


Will compel a diſcovery of goods in the hands of a 


third perſon, in order to ſubject them to a judgment. 
Mich. 1705. Taylor and Hill. | 


A bill in equity lies to vacate letters Aatent ob- 
tained by fraud. Attorney General verſus Vernon. 
i Vern. 27). 5 | 


Will relieve againſt an i 
executed by deed and fine. 2 Vern, 307. | 
A will as well as a deed may be ſet aſide in Chan- 


cery for fraud or circumvention. Mich. 1700, Welby 
and Thornavgh, Prec. in Chanc. 123. 
Rut it has fince been decreed in the Houſe of 
Lords, that a will of a real eſtate could not be ſet 
aſide in a court of equity for fraud or impoſition, but 
muſt be tried at law on deviſavir vel non, being 
matter proper for a jury. July 28th 1728. Bramsby 
and Kerridge. Vide 2 Vol. Abr. Eg. 767. c. 4. 


Let us now conſider the juriſdiction of Chancery 


in foreign parts. | 


And here we may obſerve, That the Chancery 
will decree one jointenant of lands in {reland his 


| ſhare of the profits, though it cannot award a com- 
miſſion to make partition of lands which lie in Ire- 
land. Hil. 27 Car. 2. Cartwright and Petrus, 


2 Chan. Ca. 214. | | 
An annuity out of lands in Jreland obtained by 


|. fraud here relieved againſt, the parties being here. 
Mich. 1682. between the Earl of Arglaſſ and 


Muſchamp, 1 Vern. 57. I Vern. 135. S. C. And 


the former reſolution affirm'd by North L. K. upon 


a re hearing. 


80 of a contract made here for land which lay in 
Ireland, between Archer end Preſton, and cited by 


Ie 


ndirect conveyance, tho' _ 
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Vide Caſes in Equity 135. 


Ok the Court of Chancery. 

Te truſtee of lands which lie in Treland lives 
here, Chancery may decree the truſt, Mich. 1686. 
between the Earl of Kildare and Sir Morrice Eu- 
ſtare and Fitzgerald, 1 Fern. 419. 1 

A. owner of the ifland of Sarge, mortgaged the 
Iſland to B. the plaintiff's inteſtate, for five hundred 
years, for 500 J. The bill was, that the defendant | 
might redeem or be forecloſed. Defendant pleaded 
to the juriſdiction of the court, that this iſland was 
part of the dutchy of Normandy, and had laws of 


their own, and were under the juriſdiction of the 


courts of Guernſey, and not within the juriſdiction 
of rhe court of Chancery {cited 4 Haſt. 284. — 2 An- 
derfon's Rep. 115. Kellowny 202.). But L. K. over- 
ruled the plea, becauſe the mortgage was of the 
whole iſland; and for that the court of Chancery 
had alſo a juriſdiction, the defendant being ſerved 


with the proceſs here, & g uitas agit in perſonam, 


E. 1705. Toller and Carteret, 1 Vern. 494. $4 
A bill may be brought in Chancery to forecloſe a 

mortgage on lands our of the juriſdiction of the 

court, if the perſon be within it. Chancery agit in 

ꝛerſonam, & non in rem. Vide 1 Salk. 404. 

The Chancery has a concurrent juriſdition with 

the Admiralty in marine contracts. Allport v. Tho- 

mas, Gill. Rep. in Eq. 227, 228. | 


Proceed we in the next place to conſider the juriſ- 
giftion of the court of equity in the Exchequer, aud 
how it inter feres with Chancery. 


Where a perſon may bring a new bill in Chancery, 
though his bill in rhe Exchequer for the ſame mat- 


ter be diſmiſs d. Jide 1 Chan. Ca. 15s, 133. 


If the mortgagee brings a bill in the Exchequer 


to foreclofe, the mortgagor may bring a bill in Chan- 
cery to redeem. Hill. 1683. between the Earl of 


Newbourgh and Wren, 1 Vern. 220. 
After a decree in the Exchequer, which was con- 


firmed in the Houſe of Lords, a new bill brought in 


Chancery. Mich. 1699. Foy & al' and ZBrame. 


Matters 
2 


Pub the Court of Chancery. 
Matters relating toextents in aid are properly cog- 
nizable in the Exchequer. Paſch. 1101. Brown and 
Traut, 2 Vern. 426. Sed vide 1 Vern, 469. Capel | 
and Brewer. | 


' Let uus now obſerve in the laſt place how far 


Chancery will exert a juriſdiction in matters cog- 
nizable in inferior courts, as the Eccleſiaſtical courts, 
Univerſity courts, Cheſter, &c. | 


Chancery in ſome matters has a concurring juriſ- 


diction with the ſpiritual courts; and in many caſes 
their judgments are ſubject to this court. Paſeh. 


23 Car. 2. between Vanbrongh and Cock, 1 Chan. 


7 — iz 5 Os 
It has a concurrent juriſdiction with the ſpiritual 


court, in allowing alimony, Sc. Lady Oxenden 


againſt Sir John Oxenden, Gilh. 1, 152, Sc. 

If an infant legatee ſueth in the eccleſiaſtical court, 
and afterwards in Chancery, the ſuit depending in 
the eccleſiaſtical court cannot be pleaded in bar, for 
there is no ſuch ſecurity for the infant's advantage as 


here, efpecially as to intereſt, and bringing in an 


account. Hill. 33 Car. 2. between Howell and Wal. 
aron, 2 Chan. Ca. 85, | 


A bill is proper in equity for a diſtribution of an 


| inteſtate's perſonal eſtate. Paſch. 34 Car. 2. between 


Pamplin and Green, 2 Chan. Ca. 95. 2 Vent. 362. | 


EL 
An account may be decreed in Chancery of an in- 


teſtate's perſonal eſtate notwithſtanding an account 


before taken and a diſtribution decreed in the ſpiri- 
tual court. Paſeh. 1688. between Biſſell and Axtell 
et al 2 Vern. 47. | 

But a will relating to a perſonal eſtate, though it 
be objected that it was obtained by fraud, yet it is 
not examinable in Chancery after probate in the ſpi- 
ritual court, ſo long as that probate is in force. Ar- 
cher and Moſſe, 2 Vern. 8. Nelſon and Oldfield, 
2 Vern, 16. S. P. | 


What juriſdiction the Univerſity courts have, vide 


1 Vern. 212. Hil, 36 Car. 2. Stephens and Dr. 


Berry. 


15 


Df the Court of Chancery. 
Berry. 2 Vent. 362. Hill. 36 Car. 2. Draper and 
Dr. Crowther. | | 

A claim of privilege muſt be by way of plea, but 
it need not be _ oath. 1 Chan. Ca. 235. The pri- 
vilege of an inferior court cannot be objected to at 
the hearing, but muſt be pleaded. 2 Yern. 484. 

Chancery has a juriſdiction over inferior courts of 
equity. | | | 

A man cannot ſue in the Chancery of Cheſter fot 
a thing which in intereſt concerns the chancellor 
—— Between Sir John Egerton and Lord Derby, 
12 Co. 113. 3 | 

If a man hath cauſe to complain in equity of a 
matter ariſing within the County Palatine of Cheſter, 
if the defendant lives out of ,the County Palatine, he 
may be ſued in the Chancery here. 12 Co. 113. 

A bill was brought for an account of the profits 
of lands which the defendant had received in truſt 
for the plaintiff, and for money received on bonds 
belonging to the 13 and for writings, c. The 
.defendant pleaded, that the lands lay in Cheſhire, and 
that he lived in Cheſhire, in the County Palatine of 
| Cheſter, and therefore not within the juriſdiction of 
this court. Precedents were ſearched, and on view 
of them a maſter certified, that though the privi- 
lege of the Counties Palatine was allowable, yet it 
was between parties dwelling in the ſame county, 
and for lands there; but the Flea was over-ruled. 
Hill. r4 Car. 2. between Eagworth and Davies, 
1 Chan. Ca. 40. 
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Df the Officers, 


CHAP. II. 

Ebncerning the Office „ Lord Chancellor, — 
| Officer S of the Court of Chancery, — And 
- firſt, Concerning the Office of Lord Chan- 
collor. 75 5 | 

T HE Lord Chancellor (a cancellando, from his 


is the chief judge of the court of Chancery. 4 Inſt. 


Z. C 45.  CFomPr: Fur. l. 
This is an office of the greateſt weight and power, 


but conſummate abilities, penetration and diſcern- 
ment: And it may ſo far be traced up into ages paſt, 
as to diſcover that it has ſtill been an office of the 


Chancellor is called the Chief Judge of the realm. 
Eleſ 3, 4. And the Romans called him that had 
ſuch an office under their Emperors, by the name of 


might be able to 5 them for the people. 


With regard to the antiquity of ry an. officer, 


it is obſervable, that both the Britiſh and Saxon 


mentions the names of ſuch Chancellors, as he could 
meet with from good authorities throughout the 


ntil the Norman conqueſt. Of theſe Unwwona is 
the firſt, who is ſtiled Cancellarins to Offa, king of 


Juno 58. 


Yor, 1. . The 


Maſter of the Rolls, — and the reſt of the 


power to cancel Letters Patent, being the 
higheſt point of his juriſdiction) or Lord Keeper, 
84, 88. Lambard's Archaion. 48.  Elef. Obſ. Office 


and requires not only the moſt uncorrupted probity, 
firſt rank. Rot. Parl. 14 Fd. 4. Num. 26. The 


ueſtor Sacri Palatii, and he was to be profoundly . 
ſkill'd in the divine and human laws, that ſo he 


Kings had their Chancellors. 4 [»ſt. And Digdale 
reigns of the ſucceſſive Kings of the Saxon race, 


he Mercians, who began his reign in the year 
58. Dugd. 33. Fan. Jnglorum 127. Mat, Paris, 
a Vit. Abbatum, page 22. 2:10. & page 23. u. 20. 
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OS: Of the Officers. 
The election, or creation. of Chancellors and 
Keepers, was antiently of more than one ſort, and 
alſo of men of divers degrees and qualities 

The conſtitution of Chancellor hath been of two 
ſorts, viz. by letters patent, which hath been but 
rarely uſed; and by delivery of the great ſeal, which 

delivery is to be entred upon record ; wherein it is 
to be obſerved, that the Keeper of the great ſeal 
had the ſeal delivered in divers manners. It was 
delivered to the Chancellor by the King; and im- 
mediately he took an oath for the faithful exerciſing 
the office of Chancellor, and then he ſealed: writs 
therewith alone; and it was delivered to the Keeper 
without oath, and therefore. he did not commonly 
ſeal therewith but in preſence of ſome of the Maſters 
in Chancery. Vide 4 Inſt. 87. wg ” 
And for the moſt part our Chancetlors have been 
choſen by the King, durante beneplacito,. and put 
in poſſeſſion. of their office by the delivery of the 
ſeal; though it is ſaid, that in the time of King 
Heury II. the manner of. ordaining.a Chancellor was 
by hanging the great ſeal of. F:g/and about the 
neck of the Chancellor elect. Cama. 131. 

I ſhall not enter. into a long diſcourſe of thoſe 
diſtinctions that have been taken notice of by ſome 
authors, with reſpect to the office and authority of 
the Lord Chancellor and Keeper: For all queſtions 
are now taken. away by the Stat. 5 Elis. and at this 

» King Henry 5. Day there being but one great ſeal, there cannot 
8 3 be both a Lord Chancellor and a Lord Keeper of 
which he deli- the great ſeal at one time, becauſe both are but one 
ver d to the office, as is declared by the ſaid act. Vids 4 Inſt, 
Biſhop of Dur- 88. And the taking away the ſeal determines the 
him Lord Chan office. 1 Sid. 338. : Sb 

on —_—_— he delivered to the Biſhop of London to keep. And note, That hiſto- 
rians often confound Chancellors and Keepers one with the other. Bos 


The Chancellor hath two powers, one ordinary, 
the other extraordinary. In his ordinary power he 
holds plea of matters, according to the courſe of the 
common law: And in the extraordinary power. he 


judgeth according to equity, moderating th r 


* 
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* 


bf the common law ; and governing his judgment by 
the law of nature and coaſcicnce; ordering all things 
 juxta æguum & bonum: And having the King's 
| 3 in theſe matters, he hath been called the 


ceper of the King's Conſcience. | 


Wich regard to the commencement of his equits- 
ble authority, it ſeems to be untraceable, and to 
Have preſcription for its parent. Co. 12. Rep. 113; 


2 Hit. 552, $53, 554. 4 Inſt. 78, 79. l Lev. 292. 
Hiſt. Chan. ſed vide Lamb. Arc haion. Ba, 63. 


He who bears this high office is {tiled Lord High 


_ Duga. 


Chancellor of Grear Yritain, which is the higheſt 
honour of the long robe; and he is not made by let- 
ters patent, but per traditionem magui /7gillt ſibi 


per dominum regem. 4 Init. 8. 


4 


When the Chancellor hath received the ſeal | | 


the King, there is an entry made upon the cloſe roll 


In the court of Chancery, what day, and in whoſe 


» . 


preſence, the great ſeal was delivered, which is all 
that is requifite; Camd. Hiſt. Chanc. 180. | 


: A Chancellor may be made fo at will, by patent; 
but tis ſaid not for life; for being an ancient office, 


it ought to be granted as has been accuſtom'd. 4 Iuſt. 
87. But Sir Edward Hide, afterwards Earl of Cla- 
rendon, had a patent to be Lord Chancellor for life; 
though he was diſmiſsd fromi that office; and the 
patent declared void. 1 Sid. 338. 

This high officer, via. the Chancellor, is to ſee that 
all things concerning the court of Chancery be di- 


rected and diſpoſed according to his advice; and he 15 
may hold plea as well extra rerminum, as infra, in 


matters concerning either the ordinary or extraordi- 


nary juriſdiction. And this court being always open, 
a man may have proceſs iſſued at any time. Broke 


116. Crompt. Fur. 42. Stat. 4 Fd. 4. cap. 21. 


And it belongeth to the Chancellor, ratione officit, 


to pronounce the cauſe of ſummons at the beginning 

of a Parliament; and he is to be preſent at all the 

King's Councils, and is prolocutor in the Houſe d 

Lords by preſcription, Cc. Eleſ To him belongeth 

the conſtitution and 2 of Juſtices bf the 
7 - 


Pace, 


19 
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Ok the Dficers. 
Peace, and Quorum, by commiſſion throughout all 
England. Lamb. Juſt. lib. 1. cap. 5. And he is a 
Conſervator and Fuſtice of the Peace throughout all 
England, by preſeriprion. Ele. 

He is to viſit all hoſpitals and free r of the 
King's foundation. Co. Lit. 96, 344. And if the Or- 
dinary offers to viſit them, a prohibition lies. F. N. Z. 
42.4, He receives and keeps all Biſhopricks and 
Baronies void, and fallen into the King's hands; and 
it is his privilege to preſent to all the King's bene- 
fices of or under twenty pounds in the King's books, 
where the King is patron in right of his crown; but 
not if the King hath them by a collateral title, as 
by lapſe; for then the King himſelf ſhall preſent. 
See 22 Ed. 4. cap. 18. Wood's. Inſt. 460. And yet 
theſe preſentments muſt paſs under the great ſeal. 
Plowd. 528. 38 Ed. 3. F. N. B. 35 K. But it 
appears by 22 Ed. 4. 18. that it belongs to the 
Chancellor, virtute officiz, to preſent to all the 
King's Churches under the yearly value of forty 
marks: And no doubt the Chancellor's authority, in 
this Behalf, is enlarged by the grants and letters pa- 
tent of ſeveral of our Kings. e 
And the Chancellor may not only diſpoſe and order 
the King's Chaplains as he pleaſeth, but as Lord 
Chancellor may LG and retain three Chaplains at- 
tendant on his perſon, who may purchaſe licences or 
diſpenſations to have and keep two benefices, with 
cure of ſouls. 21 H. 8. c. 13. | | 
By the ſtatute of 27 Hen. 8. cap. 11. the Lord 
Chancellor may paſs things through the ſeals with- 
out paying any Fees. — And to the Chancel- 
lor's office, in proceſs of time, great authority hath 
been added by divers ſtatutes. . 

After a ſtatute of 5 Elis. during a vacancy upon 
the death of Sir Chriſtopher Hatton, the great ſeal 
was delivered to Lord Purleigbh, Lord Treaſurer 
Hunſdon, and two other Lords; and a commiſſion 
to hear cauſes was given to four Judges, Clinch, 
Gaudy, Windham and Periam. Hiſt. Chan. 70. And 
by 1 NV. & M. Sep. 1. cap. 21. Commiſſioners to be 
appointed. to execute the office of Lord Chancellor, 
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or Lord Keeper, may uſe and exereiſe like juriſdic- 


tion, Sc. which the Lord Chancellor or Lord Keeper 
of right ought to uſe, as belonging to their offices, 


or otherwiſe: And one commiſſioner may hear mo- 
tions, and give orders touching interlocutory pro- 


ceedings, Oc. Since this ſtatute, this high office 


hath been ſeveral times in commiſſion; tho? gene- 


rally only on the diſmiſſton of a Chancellor, till an- 


other was appointed. 
The Lord Chancellor (or Lord Keeper) in caſe of 


ſickneſs, or extraordinary buſineſs, may call ſome of 
the Judges to aſſiſt him. 4 Iuſt. 84, 88, 213. And 
ſuch Judge ſo called or deputed, may, in the abſence 
of the Chancellor, pronounce interlocutory orders 
and dere . | 


- Maſter of tbe Rolls. (a) 2 


21 


(a) Vide of De- 
crees, p. 
f note there. 


Guardein des Rolles, F Clericus Rotulorum, f Forteſcue 


King. 4 Inſt. 95. But at this time 'tis always for life. 
Both the Chancellor and the Maſter of. the Rolls 
have been heretofore ſpiritual perſons. And by a 


patent of Ederard III. the Maſter of the Rolls was 
appointed and inſtalled in the Houſe of the Rolls in 
Cfancery- Taue, by the Lord Chancellor, which 


manner of induction and inſtallment continued as 


long as the Maſters of the Rolls were of the clergy; 


which may be proved by the precedents of thdſe in- 


rollments; and the writs themſelves extent of record. 


Elefe 36, 37: 1 

The Maſter of the Rolls is by virtue of his office 
the chief of the Maſters in Chancery, as well as 
chief clerk of the Petty-Bag Office, and is a judi- 


cial officer of the court of Chancery ; for, beſides 


what he doth as aſſiſtant to, or aſſociate with the 
Lord Chancellor when preſent, or as deputy to him 
C 3 | | when 


or Clerk of the Rolls, and now ſtiled in his patent, Sti. 1 3 Ws 


Clericus parve Bage & Cuſtcs Rotulorum, c. is cap. 2. 
chief of the twelve Maſters in Chancery, and a very 

ancient officer. His office is grantable by letters pa- 
tent, either for liſe or at will, at the pleaſure of the 
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when abſent, many cauſes are ſet down before him 


to hear and decree, which he uſually doth on cer- 


tain days appointed, commonly in the preſence of 


one or more Maſters in Chancery, and ſometimes 
in their abſence, and either in court, at his own 
houſe, or the Chapel of the Rolls; and all ſuch 
orders and decrees as are made by him, 'are drawn 
up and entered as made per curiam. Vide Crompt. 
Wh 41. Z. Stat. 3 Geo. 2. And he is the keeper of 


all records, judgments, ſentences and decrees given 


in Chancery. Eleſ. 36, 37. 
In the flatute 12 R. 2. cap. 2. he is number d 
amongſt the greateſt officers and magiſtrates of the 


” 
- 


realm by the name of Clerk of rhe Rulls, and be- 


fore the Juſtices of either Bench, vis.. It is enacted, 
that the Chancellor, Treaſurer, and Keeper of the 
Privy Seal, the' Steward of the King's Houſe, the 


King's Chamberlain, the Clerk of the Rolls, Juſtices 


of both Benches, £96. ſhall be called to the naming 
of Juſtices of Peace, Sheriffs, E9c. and be ſworn to 
do the ſame faithfully, and without affection. A 
by virtue of his office he is a general Conſervator o 
the Peace throughout the kingdom; but 'tis ſaid he 
taketh recognizances, and Goes out proceſs of the 
ace, Cc. not as incident to his office, but by pre- 
age ee But quere, if this be not incident to his 
office as Juſtice of Peace, Jide Lamb. Fuſt. lib. 1. 


| fol. I2. 


Ir ap wy the ſtatute 14 Hen. 8. cap. 8. that 
the Maſter of the Rolls hath the giving of the offices 
of the Six Clerks in Chancery. And he hath like- 
wiſe the appointment of the Clerks of the Porry- 
Bag Office ; the two chief Examiners,” the Uſher 


of the Court of Chancery, Sc. And he hath divers 


prerogatives by ſtatutes, commiſſion, and preſcri 
tion. Eleſ 36, 37 ; vide Crompr. Jur. 44. 1. 


Maſters in Chancery. 


HESE officers are twelve in number, where- 


2 of the Maſter of the Rolls is one, vis. the 
chief. 2 Toft. 407. 4 Inft. 82. . 


They 


r 3 


They are aſſiſtants or aſſociates to the Chancellor, 
and Maſter of the Rolls, and fit with them in court 
by turns, uſually two at a time: And references 
touching accounts, matters of practice, c. are made 


to them, upon which they make their reports. And 


they allo adminiſter oaths, take affidavits, and ac- 
knowledgments of deeds, - recognizances, Oc. 


They were formerly ſtiled Clerici de prima forma, 


and were to be grave and antient clerks; ſkilful, and 
of long experience in the practice of the court: And 
by ſpecial appointment of Parllament theſe twelve 
Gierks, or Maſters, were made coadjutors with the 
Chancellor, and had equal authority with him in 
forming the Brevia Magiſtralia; for unleſs they all 
agreed, they were to go to Parliament: But in all 
other caſes, by the conſtitution of the court of Chan- 
cery, they are aſſiſtants or aſſociates to the Chancellor 
and Maſter of the Rolls. And they were anciently 
members of the King's court, and allowed robes our 


of the King's wardrobe, and dieted as a part of the' 


 houſhold, for whom ſpecial purveyance was made; 


and as in reſp of their being counſellors, and 


aſſiſtants or aſſociate? to the Chancellor and Maſter 
of the Rolls, they have the honour to fir upon the 
e 


nch with them in open court; ſo in reſpect of 


their having been members of the King's court, the 
attend the Houſe of Lords, and have a right to aſſiſ 
at the coronation of our Kings. Rot. Parl. 10 E. z. 
Hiſt. Chan. 30, 32, 43. Jide Fleta, lib. 2. c. 15. 
Ihe latter name of Maſters of the Chancery they 
retain at this day; as alſo their ancient precedency 
before all other clerks. And now a recognizance 


acknowledged before any of them, and certified 
under his hand, is of that authority, that it is a 


matter of record, and as effectual as if it had been 
acknowledged in open court. And all deeds or in- 
dentures, which are to be inrolled in Chancery, muſt 


be acknowledged before them. And every defen- 
dant in any bill exhibited againſt him in this courr, 


muſt ſwear his anſwer before one of them, except 


the defendant live in the country; when his anſwer 


is taken by commiſſioners. 
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Maſters extraor- / 


Ok the Officers. 

Buy the Star. 13 Car. 2. a publick office is to be 
kept neer the Rolls, for the Maſters in Chancery, in' 
which they, or ſome or one of them; ſhall conſtantly 
attend for the adminiftring of oaths, taking captions 
of deeds and recognizances, and diſpatch of all mat- 
ters incident to their office (references upon accounts 
and inſufficient anſwers only excepted) from ſeven of 
the clock in the morning till twelve at noon, and 
from two in the afternoon until fix at night: And by 
this act there are fees appointed; and tables of the 
fees are to be put up in their office, Se. 
The reſt of their buſineſs will appear hereafter 

under References, Reports, &. 
As to Maſters extraordinary for the taking of affi- 


dinary in Chan- davits, £c. in the country; you mult get a certificate 


ſigned by three Juſtices of the Peace, or Counſellors, 
whereof a Mayor may be one, or a Doctor of Divinity; 
which certificate may be to the effect following, v. 


To the Right Honourable the Lord High Chan- 
ins cellor of Great Bretain. 25571 


Me wwhoſe names are herenntgſubſeribed, viz, A. B. 
of the pariſh of C. in the county of D. and E. E. of 
- the pariſh of G. in the county of H. and A. H. of the 
pariſh of L. in the county of M. being three of his 
Majeſty's Fuſtices of the Peace for the ſaid coumty, do 
humbly certify your Lordſhip, That J. K. of the pa- 
 riſh of L. in the county aforeſaid, is a perſon Wall 
qualified to be a Maſter in Chancery for taking of 
afftdavits in the ſaid county; and that there is occa- 
n for a Maſter extraordinary in the ſaid place 
where he dwells, there being never a Maſter extra- 
ordinary near that place; and that the ſaid J. K. 
is a perſon well affected to his preſent Majeſty aud 
. Government. Witneſs our hands this — day of in 
the year of our Lord one thoiiſand ſeven hundred and 
torty,” and in the fourteenth year of the reign of his 
Majeſty king George the ſecond. 
FO | | | B. 
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This certificate you carry to one of my Lord 


Chancellor's" Secretaries, who ae 'a fiat to be 
figned under the certificate, by | is Lordſhip 1 which 
you carry to the clerk of the crown, and he makes 


you out a commiſſion appointing ſuch petſon to be a 


Maſter in Chancery extraordinary. —— The 


whole "fees thereof come to about ſeven po un Js. 
And when the Maſter 77 Chancery tytraordinary has 


got the commiſſion,” he is obliged within a month 
abc art een x RET 

If the perſon to be appointed a Maſter extraordi- 
nary is to be ſworn in as ſuch in the country; the 


after the. date thereof, to take the oaths of allegi- 


clerk of the crown makes out a commiffion to com- 


miſſioners, with the oaths of alleglance and ſupre- 
macy, to be adminiſtred to the party, which being 
adminiſtred, the commiſſioners return the cotnmiflion 
with an atteſtation of the execution on the back 
thereof, ſigned by them, to the clerk of the crown; 
who thereupon makes out a certificate on double ſix- 


penny ſtamp paper, and ſigns the ſame: And the 


expence, where it is by commiſſion in the country, 
amounts to near 91. rt DAE T8 


" 
Py 4 ai + 8 
— 1 92 , 
a 1 = 

"il , 1 


oy 


\ ,, Six Clerks.in Chancery. 


THESE officers are of ancient continuance, 


and they were heretofore ſpiritual 7 as 


may appear by the Star. 14 & 15 H. 
Since the reign of R. 2. the reputation of their 
office hath ſo much increaſed, that they have been 
ſpecially aſſign d amongſt other officers to attend at 


. the King's coronation, as appears by the records of 


the Herald's office. 


They are principally concerned in Matters of equi- 
ty; and tranſact and file all proceedings by bill and 


anſwer; and alſo iſſue ſome patents that paſs the 
great ſeal, as pardons of men for chancemedley, 
patents for Ambaſſadors, Sheriffs patents, and ſome 
others: And all theſe matters are tranſacted by their 


under-clerks,. or others by them appointed. They 


like wiſe ſign all office copies in order to be read in 
1 court, 


LN 
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court, and alſo certificates, and attend upen the 
court in term, by two at a time, at Weſtminſter, and 
there read the pleadings. 4 
The buſineſs of the office is done by their under - 
clerks, each of which has a ſeat in the office, and 
|  — . whereof every Six clerk has a certain number, ally 
+ Formerly about f ten, befides two waiting clerks in each divi- 
there were nine- ſion; all which age accountable to their reſpective 


= = Dag Six Clerks for the buſineſs they tranſact. _ 
duced to the an» At this day they employ deputies in their abſence 
| — number of (uſually a ſworn clerk, or a waiting clerk of their 
; own divifion) to file the proceedings, and to ſign 
office copies and certificates. 1 
Formerly there was an order for dividing the bu- 
ſineſs among the Six Clerks, which being found to be 
inconvenient. to the ſuitors, was vacated and diſchar- 
ged: And all clients are now at liberty to chooſe 
their own attornies and clerks. Ora. Canc. 1 5). 
MWoyte; Beſides the fees in the Six Clerks Office 
there are alſo ſeveral others which are claimed and 
taken by the Sex Clerks as comptrollers of the Ha- 
naper, and for inrolling the warrants for patents, 
rants and other matters paſſing under the great 
foal, and returned into the Hanaper Office. More- 
over the Six Clerks, and the three clerks of the 
PVetty. Jag are by letters patent granted by Queen 
Elis. in the 16th year of her reign, incorporated 
by the name and ſtile of the Clerks of the Inroll. 
ment of the * Court of Chancery, and have 


under them two deputies who officiate. 


Qrd, Canc. 107. 


Of Sworn Clerks and Waiting Clerks. 


= ZE FE order to be qualified for clerks in court, one 
„For this oath | muſt be articled to a * ſworn clerk, and ſerve 


F. bo be len him f five years in the Six Clerks Office, and at 
not by the Six the expiration of their clerkſhips, they are to be 
Clerks only, but examined by the Maſter of the Rolls, and if ap- 
y all other offi- d of h h dmi | d fw 
cers in the Chan- PTOVEA ot, they are thereupon A itted, and fworn 
cery, of the like RES | ; 
quality, and their ſervants alſo, + A waiting clerk's ſeat may be purchaſed at the end 
of three years, and after two more a {worn clerk's ſeat, But a waiting clerk cannot take 


an articled clerk, | : 
| | 10 


„„ 


. „ eee 
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Office, and to vote | 
x. And all ſuitors of this court muſt employ ene 
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in before bis Honour, to the good and faithful cxe- | 


cution of their office, and thereby become ſworn 
clerks of this court, and act as ſuch, and-are allow- 
ed to have freebolds Fl e. ſeats] in the Six Clerks 

or Parliament men in Midale- 


of the ſivore Clerks, or one of the twelve warring 
Clerks practiſing ip the ſaid office, to act as clerk. in 
court. C | | | 
They make out all writs both ſpecial and com- 
mon, and all proceſs (except ſubjpenas) in all cauſes, 


depending on the equity fide of this court, wherein 
they are reſpectively employ'd. They claim a right 


to, and as occaſion requires, have the cuſtody of all 
records relating to cauſes there, of which records 
they make copies for their clients. They alſo in- 
groſs bills, anſwers, Oc. (if not done by their cli- 
ents or ſplicitors) and attend the courr and Maſters 
in Chancery as occaſion requires, and draw and inroll 


the decrees of the ſaid court, and alſo make copies 


of all depoſi tions taken by commiſſion in the coun- 
try, Sc. And they give their attendance not only 
in Term-time, but alſo in the Vacation, by them- 


ſelves or agents. 


All office-copies of proceedings made by them are 
to contain fifteen lines in every ſheer, and fix words 


in every line, writ orderly; and are to be figned 


with the name of the Six Clerk ro whom they be- 


long, by bimfelf or deputy, or otherwiſe they ſhall - 


not be made uſe of in court. Org. Canc. 83. 
No under clerk is to be deprived or ſuſpended but 
by order of the Lord Chancellor, && c. Ord. Canc. 161. 


anſwers, pleas, Sc. and for writs, commiſſions, and _ "-_ the or- 
exemplifications, are limited; as to be divided be- 2 


ween the fix clerks and under clerks; and the un- and the new 
der clerks are to pay, and be accountable to the fix boek of fees, 


Flerks for their fees, or give notes of the name and 
— of abode of clients in arrear, in their dif- 
narge. | 
None ought to fit or write in the Six Elerks o 
ut the Six clerks, ſworn under clerks, and waiting 
| | clerks, 
| : | 
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By this order likewiſe the * fees for copies of bills, » But for theſe 


\ 
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| clerks, and their clerks or agents; and no Maſter of 
the court is to deliver any anſwer, plea, c. to any 
perſon but ſuch clerks; and no Six clerk ſhall deliver 
any bill, anſwer,” c. to any perſon but a fworn un- 
der clerk, or waiting clerk, or their reſpeQive agents; 
alſo no ſworn clerk is to deliver any bill or anſwer, 
Oc. other than to' his reſpective clerk or agent, for 
whom he ſhall anſwer. * Ord. Cant, 222, 225, Sc. 


Of the Regiſter. NES aaa 


5 W 4 


* Regiſter is a place of great importance 
iin this court. He holds by letters patent, 
and hath ſeveral deputy regiſters under him, who 
ſit in court by turns, and take notes of all orders and 
decrees made in court; and accordingly draw up the 
orders, which are to be enter'd in this office; but 
before they be enter'd they are to be paſſed, [7. e. to 
have the hand or mark of a deputy regiſter to them.] 
Rules and attachments are alſo to be entred in his 
office, by one of the entring clerks. See more here- 
J dd)) 
In his office are filed all reports from the Maſters 
upon references, and all exceptions taken to any of 
RIES 0? F _ 
The Regiſters are not to enter any plea or de- 
murrex. in the paper, | unleſs the order for it be 
brought to be drawn uß at leaſt four days after ſuch. 
order is pronounced for arguing ſuch plea, or de- 
murrer, Ec. and afterwards no alteration ſhall be 
mage... . FFV 
Minutes of dectees, Cc. taken by the regiſters, 
are to be read in open court, that if there be any 
miſtakes, the counſel may ſpeak for rectifying them 
whilſt freſh in memory, Ord. Canc. 213. 
By Stat. 12 Geo. 1. cap. 32. two orders of the 
court of Chancery, in the act ſet forth, are confirmed, 
and thereby (inter alia) it is directed, that all ſecu- 
rities belonging to the fuitors of the court to be de- 
livered out of the bank, are to be certified by the 
Regiſter to the Maſter, what ſecurity is to be deli- 
vered out, together with the numbers, ne, 
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ſums of ſuch ſecurities, and the name of the cauſe 
wherein the ſame is to be delivered out. 

When ſtock is likewiſe to be transferred to ſuitors, 
the Regiſter is in like manner to 1 8 

And when it is to be paid out of the bank to 
ſuitors, Cc. the chequer note on the bank for pay- 
ment muſt be countetſign d by the Regiſter. 


* 1 


The Regiſter's office i is in Symonds. Inn i in Cin 


erg Zane. 


Maſter of the . Office. 


18 this office are made out all writs of Sulbens. 
both ſpecial and common. The office is granted 
by letters patent: And the bufineſs is HY by 


deputies. 


The office i is in Symond's In. 
Regs er of Afrdavits.) 


T HIS rp files and regiſters affidavits, and 


makes copies of the ſame, which are ſigned 
by himſelf or his deputy; and he alſo iſſues certiſi- 
cates under his or his deputy's hand, when requited 
on any extraordinary occaſion. 

Affidavits in this court are generally to be filed 
before exhibited in court, or produced to ground 
any orders, writs, &c. Likewiſe copies are to be 


made by the regiſter; and no counſel, clerk, c. 
ſhall give any affidavit in evidence that is not filed 


and regiſtred in the affidavit office. Ord. Canc. g. 
This office is alſo granted by letters r | 


The Affidavit Office i is in mond 8 In i in Chan- 
cery- "LO 


of 
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5 of the Examiners, | 


HES E officers are two in number, and have 
; under them ſeveral deputies, and copying 
clerks: They by themſelves, or deputies; examine 
witneſſes produced on either fide ( ing firſt ſworn 
by a Matter on interrogatories} take their depoſi 
tiors, and make out copies of them, and of the in- 
terrogatories, where not by commiſſion in the coun- 
: And as occafion requires, they give certificates, 
and attend the court with any dou or writings left 
in their cuſtody, And none but ſuch clerks as are 
fworn, or their agents by them employed, ſhall 
make copies of depoſitions, Oc. which are to be 
Fept private in the office till publication be paſs'd; 
Oc. . | 


The Examiners Office is in the Rolls-Yard in 
Chancery-Lane. | Ee 


Of the Uſher of the Court of Chancety. 
FT HE Uſher of the Chancery had formerly the 


receiving and cuſtody of all money ordered to 

be depoſited! in court, and paid it back again by 
order, for which purpoſe he attended on the court; 
which bufineſs was By order of the court veſted in 
the Mafters in Chancery; but was taken from both 
the one and the other by Stat. 12 Geo. 1. and veſted 
in the accountant general. Me 
To the Uſher it belongs to have the carriage of 

* records; and by order of court, he or his deputy is 
This is done to * deliver parchment of due proportion to the 
er under clerks for inrolling of decrees, Cc. Ora. 1 


. v po i 
| 
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Of the Accountant General. 


E is a new officer appointed by Parliament f, 
and ſtands in the place of the Maſters and 
Uſher, and ſhall do all ſuch matters and things re- 
lating to the delivery of the ſuitors money and effe 
into the bank, and taking them out by order, and 


keeping accounts with the bank, as by the orders of 
the court of Chancery of the 26th of May, and the 


4th of November 1725. are to be done by the Maſters 
and Uſher. And the Maſters and Uſher were to 
make up their accounts with the Accountant General, 
and pay into the bank all money, &c. remaining in 
their hands, to be placed to the account of the Ac- 


countant General; alſo mortgages, tallies and ſecu- 
rities in the Maſters or Uſher's name in truſt for the 


ſuitors, to be aſſign'd to the Accountant General, 


Sc. And mortgages taken by the direction of the 


court, for the benefit of the ſuitors, ſhall be taken 
in the name of the Accountant General, wherein 


the particular truſt is to be fpeciſied; and the Ac- 


countant General ſhall: not meddle with the actual 


receipt and cuſtody: of the ſuitors money or effects, 


but ſhall only keep the account with the benk ;; 


and the bank is to be anſwerable for all money re- { 


ceived: by: them, and not: the: Accountant: General, 
Sc. . Vide: Stat. 12 Geo. 1. cap. 42. | 


He holds: his office during the pleaſure of the 


court; and the court of Chancery hath power to 
make further regulations relating to his office; and 
forging the name of the Accountant General, Ec. 
to any certificate, in order to the receiving any of 
the ſuitors money, is by the ſaid ſtature: made felony. 


The Accountant General's-Offico is in Symond's 


Inn in Chancery Lanes 


31 


+ Vide Stat. 12 
Geo. 1. cap · 12 


32 Df the Officets, 


F the Curjitors. 

| HE S E officers are of a very ancient inſtitu- 

tion; they are in number twenty-four, and 
were incorporated by Queen Eligabeth. They 
make out all original writs in Chancery retutnable in 
C. B. Cc. and amongſt , theſe the buſineſs of the 
ſeveral counties is ſeverally diſtributed. In the Sat. 
18 £4. 3. they ate called Clerks of Courſe. | 


The Curſitors Office is in Chancery-Lane. 


Of the Clerks ef the Petty-Bag Office, 
e principal clerks of the Perty-Bag are 
| three in number, (of which the Maſter of the 
Rolls is chief) and have ſeveral clerks under them. 
They tranſa@ great variety of buſineſs, which re- 
uires knowledge and experience in the practice of 
— law; and have the making out writs of ſum- 
mons to Parliament; and commiſſions directed to 
commiſſioners. of every ſhire for aſſeſſing of ſubſidies 
and taxes; as appears by: the Star. 33 H. 8. c. 22. 
Conge de Eſliers for Biſhops, on their promotion to 
any ſee 3 patents of cuſtomers, gaugers, controllers, 
and alnegers, liberates upon extents of ſtatute- ſtaples, 
and recovery of recognizances forfeited, and all, elc- 

gits upon them. e * 37 
All offices that are found Poſt mortem are brought 
to the Petty- Hag Office, to be filed. Here are en- 
tered all pleadings of the Chancery concerning the 

validity of any patent, or other thing which paſſetn 

the great ſeal; which pleadings are according to 
the courſe of the common law. And if any. queſtion 
ariſe about the acknowledgment of any deed: ac- 
knowledged in the Chancery before the Lord Chan- 
coellor, Lord Keeper, Maſter of the Rolls, or any 
"Maſter of the Chancery, it is to be here proſecuted ; 
and all ſtatutes and recognizances taken before any 


officers of this court, to that purpoſe deputed, are 
| | | tranſmitted 
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ſame. 


Of the Officers, 
tranſmitted hither, Alſo all ſuits for or againſt any 
privileged perſon in this court,” are brought and pro- 
deeded on only in this office. And By the clerks 


4 


here,* divers things are tranſmitted from the riding 


clerk, and the inrollment office in the Chapel of the 
Rolls, Oc. | MF oy 


The Petty-Bag Office is in che Rolls-ard in 


Chancery. Laus 


Serjeant at Arms, © © 
HIS officer attends the Lord Chancellor, and 
catries the Mace before his Lordſhip ; and by 


him, or his ſubſtitutes, perſons ſtanding in contempt 


of the court are ſeiſed and brought up as priſoners. 


Warden of the Fleet. 


HIS officer attends the court in order to re- 


court. . 


Clerk of the Chapel of the Rolls. 


H E attends at the Rolls Chapel, to ſearch for 
1 Deeds, c. and to make out copies of the 


And Notre ; That befides theſe officers, there is 4 


1 eeive ſuch priſoners, as are committed by the 


Clerk f the Crown in — Clerk and Con- 
or 


troller of the Hanaper z Clerk 
Patent, &c. not employed in proceedings of equity, 


but concern'd in making out commiſſions, patents, 


22 Sc. under the great ſeal, and collecting the 
ces thereof: A Clerk of the * Faculties for diſpen- 
ſations, licences, £9c. Clerk of the Preſentations, for 
benefices of the crown in the Chancellor's gift ; Clerk 
of f Appeals, on appeals from the courts of the Arch- 
biſhop to the court of Chancery; and divers other 
officers and clerks who are conſtituted by the Chan- 
cellor's commiſſion or letter, and they are to attend 
the Lord Gharcellor for particular purpoſes, and on 

Vox. I, 0D *; particular 


| 


Turolling Letters 


* Vide 25 . 


Co 20. 


. 


C. 19. 


34 Pk the Officers. 
88 ; ſuch as the Sealer of Writs, &c. 
Others are granted by patent from the king; as the 
' Clerks for writing Licences of Alienation, Writs of 
Licences Protection, and many others of rhe like 
nature. And ſome are ordained by Parliament to be 
nomiĩnated and conſtituted by the King's Letters Pa- 
tent; ſuch as the Writer and Inroller of Confirm- 
ations of all Licences, and Diſpenſutions, as ſhall be 
brought into Chancery under the Archbiſhop of Can- 
terbury's ſeal, So. DF 


# . 


(35) 


THE 
PRACTICE 


Or THE 


Court of Chancery. 


{ i [ 6! 100 . 


„e = | 


LA porties. 10 the fat Aud of proced 2 | 
[11015 808 equity in general. 


8 _ buſineſs of this court is chiefly hes 
up in its extraordinary quality; we intend 
in the following treatiſe intirely to confine 
ourſelves to that branch; and therefore, in this 
court, ſuits are generally commenced, proſecuted 
and defended by parties in their own names only, 
except in caſes of infants, lunaticks, ideots, and feme 
coverts; and they are proſecuted by ſuch in the 
name of ſome perſon as their prochein amy, or next 
friend, and by their committees in cafe of luna- 
ticks and ideots; but if ſuits are brought againſt 
any of theſe perſons, they muſt have guardians 
appointed or aſſigned them by the court, by whom 
they muſt anſwer and defend ſuch ſuits. 


= -. -: 


ſort are ſuits of baron and feme, for lands, &c. of 


right mult take care that he hath no 2 diſabi- 


: jointure houſe ſhall remain to the uſes in the ſettle- 
ment. The jointreſs brings a bill againſt the heir 


Eil. 1734. Humphreys v. Humphreys, 3 Will 
: 1 5 Kep. 


Ok Parties to the Suit: And ok 
Suits may alſo be brought here either in the 
party's own right, or in right of another, or in 
both the rights: Of the firſt fort are moſt ſuits in 
this court; of the ſecond ſort are ſuits by execu- 
tors, adminiſtrators, truſtees, &c. and of the laſt 


the wife's right. And whoever ſues in his own 
lity; as outlawry, excommunication, c. for ſuch 
diſability may be pleaded in bar. OP 

Regularly all that are intereſted are to be made 
parties, otherwiſe the defendant may demur; or 
if he doth not, the court will not proceed to a 
decree; or if a decree be made, it may be rever- 
ſed; but if it be not reverſed, yet none but ſuch 
as were parties and thoſe claiming under them can 


be bound by it. Fo | 
A. covenants for himſelf and his heirs, that a 


for a performance; tho? at law the creditor may 
ſue the heir only where the heir 1s exprefly bound; 
yet as the perſonal eſtate is the natural fund to 
pay all debts, and as the executor may make it 
appear that he has performed the covenant, the 
executor muſt be made a party in equity. 3 Vill. 
Rep. 331, 332, 333. | 
But if a bill is brought by a mortgagee againſt 
the heir of a mortgagor, to forecloſe, the execu- 
—_ the mortgagor need not be made a party. 
Bill for an account of the perſonal eſtate of 4. 
tho? the perſon who has the right to adminiſter to 
A. be a party, yet this is not ſufficient without 
adminiſtration actually taken out; for if any ac- 
count ſhould be taken it may be all overhaled 
again when adminiftration ſhall be taken out. 


. EZ Bn: ated. ee 


AF £Q my 


o HD 


Proceedings in Equity in General, 
Rep. 349. But ſee Preced. in Chan. 63. Mich. 


1696. Cleland v. Cleland, where an objection of 


this kind is over-ruled ; and the making a wife a 


party, who had poſſeſſed herſelf of her huſband's 
perſonal eſtate, and diſpoſed of it, and who ap-. 
peared to be the perſon by law intitled to admi- 
niſtration, tho? ſhe denied by her anſwer that ſhe 


had taken adminiſtration, was held ſufficient. 
They only are defendants to a bill againſt whom 
procels is prayed. Per Parker C. Fawkes againſt 
Prat; Mich. 1719. 1 Will. Rep. 593. 


The grantee of a rent: charge muſt make all the 


urthaſers parties. And if two or more have a 

, . \ 8 2 ' . 
Joint intereſt, regularly they muſt be all parties; 
ſo if two or more, are liable to a demand, you 
cannot proceed againſt one alone. So all execu- 
tors truſtees or their repreſentatives, are ta be made 


parties; but this rule may be diſpenſed with, if 


any of them are not amendable, or if they have 
ſtood out proceſs to a ſequeſtration. Ne FO 


Where there is a general account prayed to bear 
a proportion of -Joſs, and the parties and not par- 


ties are equally affected, the bill ſhall not abate 
for want of parties; for it will appear before the 


Maſter as if all were there. MSS. Ca. in Cha. 


Paſ. 5 Anne. 


Or where there are two executors, and one of 


them lives beyond ſea, the executor abroad need 
not be made a party, if the executor here has 


E 


aſſets in his hands, Ipid. Jeffery v. Napper, Poſe © 


7 Anne. 


In caſe of a charity, it is unneceifary to make 


- the tertenants parties. 1 Salt. 63. 1 Will. 

All parties to a veſtry order muſt be made de- 
ſendants. Mich. 15 Car. 2. Hinchman and Ayer, 
f NF oe 


3 


38. 


Ok Parties to the Suit : And ot 
A. reſiduary legatee, brought his bill againſt 


B. who was one of the executors (without his co- 
executor) to have an account of Bs own receipts 
and payments, the co-executor need not be made a 


party. 2 Vol. Abr. Eg. 165. Ca. 3. 


A. propoſed to raiſe a bank, and to procure an 
act of Parliament to eſtabliſh and ſettle it; about 


fifty joined with him, were at equal expences. This 


project being likely to take effect, two hundred and 


3 fifty more ſubſcribed to raiſe a fund; but in effect- 


ing the project about 6000 J. were loft; and ſo it 
dropped. Then the perſons who were this 60000. 
out of pocket exhibited their bill againſt - ſix- 
teen of the two hundred and fifty ſubſcribers to 
bear their proportion of the loſs. Moved, that 
the bill ſhould abate for want of parties, but 
over· ruled. Eaſter 8 Ann. 2 Vol. Abr. Eg. 1 56. 
Ca. 7. 
K ne for three cannot be called to an ac- 
count by one of them, without making the other 
truſtees parties. Mich. 1682. Hanne and Stevens, 
1 Vern. 110, 

But one legatee may ſue without the others, 


Mich. 34 Car. 2. Haycock and Haycock, 2 Chan. 


Ca. 124. Tho? one legatee may ſue, yet if the 
reſidue of the perſonal eſtate be deviſed to three, 
hether one alone may ſue for his part; and 
wide Net, Chan. Rep. 243. where it, is held he 
cannot. 
Executors muſt be made parties, truſtees, co- 
obligors, Sc. Vide Nel. Rep. 3.34. | 
All executors muſt ſue and be ſued. 3 Chan. 
Rep. 92. 1 Chan, Ca. 277. But if the plaintiff 
ſues one executor, and alledges in his bill that he 
knows, not the other, and prays a diſcovery who 


he is, ud where he lives, this will be no cauſe of 


demurrer. Ruled Mich. * t and Covert, 
1 Vern. 95. 
In 


Pꝛoceedings in Equity in General. 29 
In a bill to be relieved touching a leaſe for | 
years, or other perſonal duty againſt executors, 
tho? the executors be but executors in truſt, yet 
it is not neceſſary to make the ceſius que truſts, or 
reſiduary legatees, parties. In an Anommaus Cafe 
Mich. 1684. 1 Vern. 261. . 
If an executor of an obligor be ſued here to 
| diſcover aſſets, you muſt make all the (a) obligors 2 
parties, that the charge may lie equal. 2 Ven. peu may not l 
348. Vide Nel. Chan. Rep. 105. where it is held the principal, 


and leave out 


not to be neceſſary to fue all the obligors; and them that are 


: a | bound only as 
that any one who is compelled to pay the money, pound only as 
may oblige the others to contribute. js clear that if a 


judgment be had 


at law againſt one obligor, you may ſue the executor of him alone to diſcover aſſets, &c. 


becauſe the bond is drowned in the judgment. Vide 2 Vent, 343. 2 Chan, Ca, 29, 


A. begins his will thus: As to all my. worldly 
eſtate, my debts being paid, I give, Sc. then de- 
viſes part of his fee-ſimple eſtate in fee to his bro- 
ther B. and other parts of his eſtate to C. and D. 
B. entered and deviſed his real and perſonal eſtate 
to his wife and ſon, who ſold their lands for a va- 
luable conſideration; the ſimple contract creditors 
brought their bill againſt the ſeveral deviſees of 
the premiſſes, and the purchaſers, to have the 
lands fold for ſatisfaction, &c. but the nephew 
and heir of the firſt teſtator was not made a party 
to the bill; and held by the Maſter of the rolls, 
that as the eſtate had been for ſome length of time 
quietly enjoyed under the will, it was not neceſſa- 
ry ; but generally, where lands are deviſed to pay 
debts, if creditors bring a bill to compel a fale, 

the heir is to be made a party; otherwiſe in caſe 
of a truſt created by deed to pay dehts. 3 Will. 
Rep. 91, 92. Harris v. Ingkdewe. 3 
Where there is only an equitable charge on a 5 
copyhold, and the legal eſtate deſcends to tbe 


heir, it is neceſſary to make the heir a party, 
* other- 


* 
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Ok parties to the Sult: And of 
otherwiſe the legal eſtate of the copyhold could 
not be conveyed to a purchaſer ; but if the heir 


at law had after the teſtator's death conveyed away 


all the ee eſtate, then ſuch grantee being 


capable of conveying to the purchaſer, it might 
not be neceſſary to make the heir a party. 3 Will. 
Rep. 97. 5 | 
The ſecretary and book-keeper of the Eaſt- 
India company were made defendants to a bill for 


the diſcovery of ſome entries and orders of the 
company. Demurrer, beauſe they might be ex- 
amined as witneſſes, and that their anſwers could 


not be fead againſt the company. Demurrer over- 
ruled, leſt there ſhould be a failure of juſtice, be- 
cauſe the company is not liable to a proſecution for 
perjury, be their anſwer never ſo falſe. 3 Will. 


Rep. 310. Wych and Meal. 


3 Will. Rep. 
311. S. P. 


It is a general rule, that no one need be made a 
party, againſt whom, if brought to a hearing, the 
ee can have no decree. Thus a reſiduary 
egatee need not be made a party; and for the 
ſame reaſon, in a bill brought by creditors of a 


bankrupt againſt the aſſignees under the commiſ- 


ſion, the bankrupt himſelf need not be made a 


party. By the Maſter of the rolls, Degolls v. 


Ward, Fil. 1702. tho* formerly it was held that 
the bankrupt muſt be made a party. 3 Will. Rep. 
311. „„ | 
But none need to be parties to a bill, except 
thoſe that may be bound by the decree. And 
great caution ought to be uſed in making defen- 


daants to a bill; for if it be matter of evidence, 


whereby to make a diſcovery, you will be obliged 
to pay them their cofts; and another thing, you 


deprive yourſelf of their evidence; for it is the 
couſtant rule of this court, that the anſwer of one de- 


fendant cannot be read againſt another; and eſpecially 
roven it doth not appear, that they have any thing in 


their 


| Proceedings in Equity in General. 


then they may very well demur to the bill. 
A remainder man need not be a party to a bill 


becauſe a remainder man is not regarded in equity, 


Ca. 8. . | 
A. having outlawed B. for a debt due on a bond, 


brought his bill againſt B. and C. a truſtee for B. 
with reſpect to an annuity of 207. per annum, de- 
viſed to B. in order to ſubject this annuity to As 
debt. By the outlawry, all B.'s intereſt, as well 


A. muſt ſet a grant thereof from the crown, and 
make the attorney general a party, 1 Will. Rep. 
445. 8 

In a ſuit on behalf of a charity, for arrears of 
a rent charge, it is not neceſſary to make all the 
tertenants of the land, out of which the rent iſ- 
ſues, parties. 1 Will. Rep. 599- „ 

Where a bill is brought for ſurrender of a copy- 
hold eſtate held for lives, the lord muſt be made 


Vide 2 Vol. Abr. Eq. 167. Ca. 15. 

A. cannot ſue as a creditor one co-executor with- 
out the other. 2 Mod. Ca. in L. and E. 8 9. 
Nor as reſiduary legatee, ibid. 


B. (who has the baſtard's portion in her hands) 
for an account. The attorney general and the 


2 Vol. Abr. Eq. 168. Ca. 21. 

To a bill for relief, all parties neceſſary to the 
lief muſt be made parties. 1bid. 170. Ca. 28. 
If one of the defendants is proſecuted to ſeque- 
ſtration, the cauſe may be carried on without him. 


VF RET. SS 6 A 4 


their cuſtody, nor pray any thing againſt them, for 


(one end of which was to impeach a ſettlement). 


neither can he be bound. 2 Vol. Abr. Eg. p. 166. 


equitable as legal, was forfeited to the crown; and 


a party; cont. in caſe of copy holds of Inheritance. 


A, leaves a perſonal eſtate to her executor in 
truſt for her baſtard, who dies inteſtate without 
wife or iſſue. The executor brings a bill againſt 


bankrupr's adminiſtrator muſt be made parties. 


3 . Mich. 


4r 


42 Ok Parties to the Suit: And ol 
Mich. 1699. Parker and Blackburn. —Yet, I 
think, in ſuch caſe, if the ſequeſtration be for 
want of an anſwer, you muſt obtain an order 
that the plaintiff's clerk in court may attend with 
the record of the bill at the hearing; and the court 
will then decree the bill to be taken pro confeſſo 
| againſt that defendant ſequeſtred, and at the ſame 
time make ſuch decree againſt che other defendants 
who have anſwered, and are brought to hearing, 
as the, court ſhall think fit. 
15 Geo. 2. By the late act of parliament, * where a defen- 
<a dant cannot be found to be ſerved with proceſs, and 
it is believed he abſconds to avoid being ſerved with 
proceſs of fubpzna, upon an affidavit thereof, the 
court makes an order appointing him a day to ap- 
pear to the pfaintiff's bill, which order is to be in. 
ſerted in the Gazette, as directed by the ſaid act; 
and that order being read in the pariſh church of 
the laſt place of the defendant's abode, and ſtuck 
up at the R Exchange, the court, upon the de- 
fendanr's refuſal to appear to the plaintiff's bill, 
will make an order for the bill to be taken pro 


confeſſo. 

A bill may be brought againſt one factor with 
out his co factor, being beyond ſea. - 

Before anſwer the plaintiff may, by motion of { 
courſe, obtain an order to amend his bill, and add il © 
parties: And alſo any time before publication, the d 
court will ſuffer the plaintiff to add parties; and n 
without coſts, if there be no plea or demurrer; i": 
and if the addition or amendment be ſo ſmall z th 
nor to require a new copy of the bill, nor any ſu- ©* 
ther anſwer from the defendants who have alread A ©** 
anſwered, the plaintiff amending the defendant 


copies. And even after publication, and at an 
time before hearing, the plaintiff may obtain a 
order to add parties to his bill: But in this caſe the 
cauſe, as to heb new defendants, muſt be heat 
upon bill and anſwer. When 


Pꝛoteediugs in Equity in General. 
Where three or four orders are obtained for the 
amendment af a bill, and new ingroſſments made 


under thoſe orders, the rule of court is, that if the 
plaintiff moves for further liberty to amend his bill, 


Sir John Thompſon, Barnard. 232. 


court had for that purpoſe, upon petition, or mo- 
tion. 

an amended bill 'till the cofts of the former pro- 
d ceedings are diſcharged. Gage v. Liſter, 1705,— 
1 If a defendant anſwers inſufficiently, and you ex- 
hs cept to ſuch anſwer, and it is referred to the maſter, 
who upon arguing the exceptions before him, re- 


lr ports the anſwer inſufficient z in this cafe you may 
+ move or petition to amend your bill without coſts, 
of WW fvgeeſting that the anſwer is reported inſufficient, 


ck and praying that he may anſwer the exceptions 

and amendments at the fame time; and in like 

"1 caſe if you except, and the defendant ſubmits. to 
answer, and you find it neceſſary to amend your 

= bill, here it may be done without coſts, 

Where a decree is obtained for ſatisfaction of 

tradeſmen's bills by part-owners of a ſhip, and 


decree drawri up, or even ſigned and inrolled, 
move the court, and obtain an order, that pay- 
ing his proportion of the charges of the coſts of 
the ſuit in obtaining the decree, he may be let in 


bet cree. And in all like caſes *tis the ſame. 

ant Before anſwer, a defendant may be ſtruck out 

any upon the plaintiff's s motion; and if a defendant 

fs * anſwers and diſclaims, or appears diſintereſted, his 
e the name may be ſtruck out on motion of the plain- 

yeaſd tiff; but it myſt be with colts to be taxed after 


anſuer. So a defendant | may be ſtruck out at any 
time 


| he ſhall pay full coſts to be taxed. Brindſi and 
No bill ought to be amended without ordes of | 


No proceedings ought to be had upon 


ſome of the tradeſtnen are no parties to the decree ; 
any of the tradeſmen, not parties, may, after the 


to prove his debt and have the benefit of ſuch de- 


43 
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Sriginal bill. © 


thoſe that are left be ſufficient to anſwer the coſts; 


on payment of coſts of the day. 1 Vill. 428. 


concerning bills, and the proceedings thereon in general, 


* : * 


Ok Parties to the Suit: And of 
time before hearing; but after appearance and 
anſwer, it is with coſts; the bill, as to him, 'be- 
ing diſmiſs'd, A plaintiff may likewiſe be ſtruck 
out of the bill at any time before hearing, if 


but a ſpecial order of the court muſt be obtain'd for 

that purpoſe. 1 e 
On a plea in abatement, for want of proper par- 

ties, it is in the power of the court to diſmiſs the 


bill without prejudice, or to give leave to amend 


No amendment to a bill in part where it has 
been diſmiſſed upon the merits. 2 Will. Rep. 402, 

After a demurrer to the whole bill allowed, the 
bill is regularly out of court, and no inſtance of 
leave to amend it. 2 Will. 300. 

For more relating to parties, ſee 2 Vol. Abr. 
Eq. 630. „ 

Thus much may ſuffice for the preſent with re- 
gard to parties. Come we now to ſpeak briefly 


And firſt, with reſpect to a bill in equity: It is 
in nature of a declaration at law, wherein the 
plaintiff is to ſet forth the circumſtances of his caſe, 
as for ſome fraud, force, or injury done him, pray: 
ing relief; for that he is without remedy by the 
common law, and alſo proceſs of ſubpæna againſt 
the defendant, to compel him to anſwer the charge 
of the bill: And if it be to quiet the poſſeſſion of 
lands, or to ſtay waſte, or proceedings at law, he 
therein alſo prays an injunction, &c. 3 

Bill lies to perpetuate the teſtimony of witneſſes 
to prove a modus. But Q, if to eſtabliſh one. 
Vern. 130. C. 114. . 

Bill lies for ſolicitor's fees only, if for buſineſs 
done in equity; or if for buſineſs done in another 
court, if it relate to a demand made by plaintiff 
in this. Vern. 203. 5 Bill 
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] | Bill of diſcovery by African company againſt a 
merchant, who agreed not to trade in their goods, 
N and a penalty in caſe he did; it being his own 
f agreement, he ſhall diſcover. 2 Vern. 244. | 
; Omiſſion of a clerk in ingroſſing writings, ſup- 


plied by a decree, Finch gor. 


E relieve in a juſt cauſe, the parliament will give 
ſpecial directions for relief. 1 Chan. Ca. 205. 
Bill of diſcovery of bankrupt's eſtate, he muſt 
| be a party. 2 Vern. 32. oY 


S is a party to the ſuit, it muſt be directed to the 
be King's moſt excellent Majeſty; (for no man can be 
of both judge and party in a ſuit) and the word Ma- 


jeſty muſt be uſed in the prayer, and concluſion 
thereof, inſtead of Lordſhip. | 


plaintiffs and-defendants, and muſt be under coun- 
He's hand; and it ought to be true in ſubſtance, and 
the matter plainly and ſufficiently alledged; and 
ought not to be ſtuffed with repetition of deeds, 


ſo much of them only as is pertinent and material 


Inor criminal, nor ſcandalous; for if it is, the de- 


7 fendant may refuſe to anſwer it until ſuch ſcandal 
ot and impertinence be expunged: But the defendant 


is to move the court, upon which he obtains an or- 


eport whether it be ſcandalous or impertinent; 
Thich if ſo reported, the court upon motion will 
ake another order that ſuch impertinence or ſcan- 


Plaintiff ſhall pay the defendant his coſts occaſioned 


aid Maſter. See more of this, vol. 2. under the 
ead of Coſts. 


„When the chancery (according to rule) cannot 


If a bill be exhibited, where the Lord Chancellor 


The bill muſt have all neceſſary parties, both 


Sc. in bec verba, but the effect and ſubſtance of 


to be ſet forth; but it muſt not be impertinent, 


der to have the bill referred to a Maſter, and he to 


dal be expunged by the ſaid Maſter ; and that the 
dy ſuch impertinence or ſcandal, to be taxed by the | 


Note; 


45 


40 


plaintiff 100 J. or more for his coſts ; therefore 


ters as are without remedy at common law. And 


to ſtay proceedings at common law, or to ſtay 


the bil be filed; but you muſt take care to have 


Ok Parties to the Suit: And of 

Note; The counſel who ſigned the bill, ought 
of right to pay theſe coſts. 

N. B. If it be for ſcandal, in the defendant's an- 
ſwer, the Maſter uſually taxes very large coſts; and 
if it be very ſcandalous, the Maſter may tax the 


great care ought to be taken in drawing the bill or 
anſwer, that it be not ſcandalous. And ſo allo in 
a bill reported impertinent, very great coſts are 
commonly tax d. 

Where a perſon may be allowed to ſet forth in 
a bill, particular inſtances of combination, vide 
Barua ——. . 5 

When a particular combination is aledę d! in 2 
bill, a particular anſwer muſt be given to ir, Lid. 

Bills in equity are uſually brought for ſuch mat. 


in ſpecial caſes this caurt will grant relief againſt, 
beſides, and beyond the rules of the common lav. 
Alter the bill is drawn or peruſed and ſigned by 
counſel, then it muſt be fairly ingroſs'd on parch- 
ment, with double one- ſhilling ſtamps, and being 
filed with the Six clerk, the plaintiff takes out a 
ſubpena to compel the defendant to appear to and 
anſwer the ſame: But if the bill prays an injunclia 


waſte, you may take out proceſs of ſubpæna before 
your bill filed by or before the return of the 


na. 

gl 13 of ſubpana being iſſued, and the defen- 
dant therewith ſerved, he appears, and puts in his 
anſwer to the bill (if there be no cauſe for 1 
plea or demurrer) then the plaintiff replies: Bu 
if che anſwer be inſufficient, the plaintiff files or 
delivers exceptions to the anſwer as inſufficient; 
which exceptions muſt be ſigned by counſel; and 


the defendant has eight days after exceptions filed 
0! 
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or delivered, to ſubmit whether he will put in a 
further anſwer or not; and if he does not ſubmit 
to put in a further anſwer, the plaintiff may move 
to refer it to a Maſter to look into the bill, anſwer, 
and exceptions, and certify whether the anſwer be 
fſufficient in the points excepted to or not; which 
if reported inſufficient, the plaintiff takes out a 
ſalpæna againſt the defendant for 40 5. coſts, if 
W the anſwer was ſworn in town; but if ſworn in 
the country 505. coſts; and takes out another 


ſubpena returnable immediately againſt the defen- 


dant, for him to put in a better anſwer; which 
ſubpæna may be ſerved on the defendant's clerk in 
court: But the defendant, if he is adviſed by coun- 


fel that his anſwer is ſufficient to a common intent, 


may take exceptions to the Maſter's report, which 
exceptions muſt be ſigned by counſel on a double 


W ſix-penny ſtamp'd ſheer, and deliver'd to the ſenior 
| regiſter of the regiſter*s office; and at the ſame - 


time depoſite five pounds with him, and take his 
certificate thereof; a copy of which muſt be ſerved 
on the plaintiff's clerk in court. And after ſuch 
exceptions filed, either party may petition. the Lord 
Chancellor to appoint a day for arguing the excep- 
tions before his Lordſhip; and if choſe exceptions 
are allowed good, the court orders the defendant 
to take back his 51. depoſited with the regiſter; 


but if thoſe exceptions are over-ruled, the court 
orders the plaintiff to receive the 5 l. from the re- 


giſter, and which 57. depoſite is in lieu of all 
coſts with regard to ſuch exceptions taken and the 
arguing thereof, When a replication is filed by 
the plaintiff to the defendant's anſwer, he .may 
take out a ſubpena to rejoin againſt the defendant, 
and ſerve him therewith; or he may peticion or 
move the court for a ſubpæma to rejoin, returnable 
immediately, and that ſervice thereof on his clerk 


in court may be deemed good ſervice on the de- 


fendant 3 


\ 


* 
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fendant; and if his witneſſes live in the country, 
may in the ſame petition pray that the defendant's 
clerk in court may in four days after notice join 
and ſtrike commiſſioners names with the plaintiff's 
clerk in court, or in default thereof, that the plain- 
tiff may have a commiſſion for examination of his 
witneſſes directed to his own commiſſioners. 
Note; A mortgagor may apply to the court, 
even without putting in any anſwer, that it may 
be referred to the Maſter in purſuance of the late 
act, 7 Geo. 2. cap. 20. whereupon the court will 


make the ſame order as tho' the cauſe was at iſſue 


and ripe-for hearing, | 1 
Witneſſes may be examined upon interrogato- 
ties, either in court, or by commiſſion in the 
country, wherein the parties uſually join: And 
when the plaintiff and defendant have examined 
their witneſſes, an eight day rule is given to paſs 
publication, which when expired, publication is 
to be made of the depoſitions, and the cauſe to 
be ſet down for hearing on the Six clerk's certifi- 
cate, after which follows the decxee. 
But if a rule is given to publiſh, which is likely 
to expire before the witneſſes are examined, either 
party. may apply to the court, or by petition, to 
enlarge the time. | | 
Note; When the plaintiff finds ſufficient mat- 


ter confeſſed in the defendant's anſwer, whereupon 
to ground a decree, he may proceed to ſet down 


the cauſe for hearing upon bill and anſwer : But in 
that caſe the plaintiff muſt take the defendant's 


anſwer to be true in all points, 
The decree being ſerved upon the defendant, by 


a writ of execution thereof, under the ſeal of the 


court; if he refuſes to, obey it, all the uſual pro- 
ceſſes of contempt may iſſue out againſt him for his 
impriſonment, till he yields obedience to it; ot 


there may be an injunction granted for the * 
| | | 0 
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of land, where the decree is for land, and the 
's ty remains obſtinate after his impriſonment; and 
n if this is diſobeyed, the court may grant a ſeque- 
's tration of the land: But uſually a commiſſion or 


a writ of aſſiſtance is directed to the Sheriff co puc 
the plaintiff in poſſeſſion. 

It the defendant doth not appear on being ſerved 
with proceſs of ſubpæna in order to anſwer; then 


ment may be iſſued againſt him; and if a uon eff 
inventus is return'd by the Sheriff, an attachment, 
with proclamations, directed to the Sheriff, may be 


to- and if he ſtands further in contempt, then a com- 
the miſſion of rebellion, directed to four or more per- 
nd ſons commiſſioners, may be iſſued for apprehend- 
ied ing him, and taking him into cuſtody, who may 


either detain him in cuſtody, or may bring him 
into court, and the court will make an order to 
deliver him to the Warden of the Fleet, if taken in 
London; and if taken in the country, may deliver 
him to the county gaol, in the execution of which 
commiſſion, the perſons to whom ?tis directed 
may, with the aſſiſtance of a conſtable, juſtify 


be within the houſe, And if the defendant ſtands 
turther in contempt, then on a non eft inventus 
returned by the commiſſioners, you may move the 
court upon the ſaid commiſſion of rebellion (which 


fame, you may move upon his certificate for an 


„ by rder for a /equeſtration, directed to certain com- 
the miſſioners to ſequeſter the defendant's perſonal 
pro- Eſtate, and the rents and profits of his real eſtate, 
r his ntil anſwer and further order; by virtue of which 
; or order a ſequeſtration is iſſued. 
_ | | 

0 


of 


upon affidavit of ſervice of the ſulpæna, an attach- 


iſſued; and this being alſo return'd cn eft inventus, 


breaking open doors, if they know the perſons to 


muſt be produced) for a Serjeant at arms; and if 
he cannot be taken, on the Sergean!'s certifying the 


Vor. I 1 1 Note; 
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Note; When a defendant is in contempt for 
want of an anſwer, and an inſufficient anſwer is 
put in, which is no anſwer at all; the plaintiff is 


not to begin his proceſs de novo, but to go on from 


the laſt proceſs. MSS. Ca. Temp. King C. Lady 
Abergavenny againſt Lady Abergavenny. 


But if a Peer is a defendant, you muft procure 


the Chancellor's letter miſſive for his appearance 


(which is obtain*d by petition) and at the ſame time 
you deliver him the letter, you muſt give him an 
office-copy of the bill, ſigned by the Six clerk, or 


his deputy; and in cafe he don't appear, you may 
then have a ſubpæna againſt him; and (if he is ſtill 


in contempt) you may move for an order to ſhew 
cauſe in eight days after perſonal ſervice of the order 


on the defendant, why a ſequeſtration ſhould not go 


forth; and if he ſtill ſtands out, a ſequeſtration iſſues. 
Vide 2 Vent. 342. 1 Danv. Ar. 776. 

And if a bill be againſt a Member of Parliament, 
you muſt give him an office-copy thereof, ſigned as 
aforeſaid, and at the ſame time ſerve the ſubpana. 

Note; By a late order ſuch perſons are not obli- 


ged to pay for, or take out any other copy of ſuch 


bill apon his appearing thereto. 28th Nov. 1743. 
And where a defendant wilfully refuſes to an- 


ſwer, and ſtands out all the proceſſes of contempt, 


viz. attachment, proclamations, commiſſion of 
rebellion, ſerjeant at arms, and ſequeſtration z the 
matter of the bill will be taken pro confeſſo, and 
decreed accordingly; but.the defendant muſt have 
firſt appeared or been in cuſtody. | 
If the defendant ſtands out all contempt to a 
ſequeſtration, the plaintiff may move, to have his 
bill taken pro confeſſo, tho? the ſequeſtration be not 


ſealed or executed. Lyucas's Reports 43 1. 


If the defendant appears to the ſubpæna, and 


prays a further day to anſwer, and has it, and 


afterwards ſtands out all the proceſſes of con- 
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tempt, the bill will be taken pro confeſſo. Chan. 
Rep. 65. 1 | 
| But 5 the defendant hath not appeared, the 
court will not decree the bill to be taken pro con- 
feſſo, but will order a ſequeſtration againſt his real 
and perſonal eſtate, until he clears his contempt; 
for no decree can be had againſt him till he has 
appeared. 2 Chan. Rep. 283. 3 

But where a defendant abſconds or goes abroad 
to avoid being ſerved with proceſs, upon affidavit 
the court will take the bill pro confeſſo, and may 
order the plaintiff to be paid his demands out of 
the eſtate ſequeſtred according to the decree; the 
plaintiff giving ſecurity to abide ſuch order touch- 
ing the reſtitution of the eſtate, as the court ſhall 
mall make upon the defendant's appearance ; but 
in caſe ſuch plaintiff ſhall refuſe to give ſecurity, 
then to remain under the directions of the court, 
until the defendant appear to defend ſuch ſuit. 

See Stat. 5 Geo. 2. c. 25. „ 
| The opinion of Lord Chancellor upon the above 
ſtature of the 5 Geo. 2. c. 25. /. x. was, That it 
was not fufficient to make an affidavit, that the 
party making it was infotmed, and believed that the 
defendants withdrew themſetves into Ireland in order 
to avoid being ſerved with the proceſs of this court ; 
but it muſt likewiſe be fworn, by whom the party 
depofing received ſuch information. Barnard. Chan. 
Rep. 401, 405. © | 

The defendant being a prifoner in the King's 
Bench, refuſed to anſwer; whereupon it was prayed 
that the bill might be taken pro confeſſo, if he did 
not anſwer by a certain day; but the court was of 
opinion, that unleſs the defendant was in the pri- 
fon of the court, the bill could not be taken pro 
confeſſo; whereupon he was removed by habeas = 
corpus into the Fleet, and having a day given him 
to anſwer, and he till refuſing, the bill was taken 

E 2 | pro 


Vide 2 Freem, 
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pro confeſſo, and he was mo to be kept cloſe 

priſoner. Chan. Rep. 5 
Where the And þ is in cuſtody upon proceſs 
of contempt (after appearance), and being brought 
into court, and hearing the bill read to him, and 
he is required to anſwer, but obſtinately refuſes ſo 
to do; 1n this caſe the court will order the bill to 
be taken pro confeſſo. 
And if the defendant demur, and the demurrer 
be over-ruled, and the defendant ordered to anſwer, 
if he refuſes, che bill may be taken pro confeſſo. 
Vide 2 Frem, A quaker being in contempt for not anſwering 
Rep. 27 upon oath; and he being by order brought to the 
bar, Lord Chancellor admoniſhed him of the peril 
of perſevering, but he ſtill refuſing to anſwer on 
oath, the bill was taken pro confeſſo. 2 Chan. 

23 

But . is preſumed, if a quaker will now put i in 
his anſwer upon affirmation, it is ſufficient ; but 
if he refuſes, then the bill may be taken pro con- 
feſſe, as in other caſes where upon oath. 

Note, Taking a bill pro confeſſo has not been of long 
ſtanding, it having been formerly the practice to 
make proof. of the bill, if the defendant 3 
contempt to the laſt proceſs; but lately the practi 
has been, that if the defendant ſtands out all pro- 
ceſs of contempt to a ſequeſtration, the cauſe is 

ſet down to be heard, and the record of the bill 
produced, and taken pro confeſſo; but if time be 
given for a defendant to anſwer, tho? after the ſe- 
queſtration, and tho? the anſwer be reported in- 
ſufficient, yet the bill ſhall not be taken pro con- 
feſſo. 2 Will. Rep. 556. 
Where proceſs of this court will not affect lands 
in Ireland, to ſequeſter them for a contempt, vide 
the caſe of Sir Jobn Fryar v. Vernon, Modern TE 
in Law and n 124. 
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Note, 


Tnterlocutozy Matters. 
Note, That in feveral parts of thoſe proceed- 
ines, there may be affidavits, petitions, motions, 
references, reports, exceptions, certificates, orders, 


injunctions, c. which as they have no certain 


place aſſign'd them, but are oftentimes preparative 
to the greater proceedings, I ſhall in the next place 
diſcourſe of the ſame, and the practice concerning 
them reſpectively. . IE 


— 


O Interlocutory Matters. 
NDER this general head I ſhall conſider, 


tions, — (4) References. — (5) Reports. — (6) Cer- 
tificates. — (7) Orders. (8) Paying and receiving 
money into court. — (9) Injunctions. — (10) Cer- 


tiorarPs. --- (11) Procedendo's. -- (12) Ne exeat 


regno's. — (13) Homine replegiando's. — (14) Ha- 
beas cerpuss. — (15) Supplicavit. — Which being 
ſeparately handled in this place, will render the 


reſt of the work more diſtinli and eafy. —— And 


firſt, I ſhall treat of affidavits. 
Of Ajffidavits. 


N affidavit, generally ſpeaking, is a depoſition 


| g, ſworn before ſome perſon who 
hath authority to adminiſter ſuch oath. 
And affidavits are uſually for certifying the ſer- 


in writing 


vice of proceſs, or other matters touching the pro- 


ceedings in a cauſe. And generally, where any 
motion or petition is made that is not of courſe, 
an affidavit of the facts alledged is neceſſary. 
The true place of reſidence, and alſo the title 
of every perſon who makes an affidavit, ought to 
a. 


(1) Afﬀidavits. — (2) Petitions. — (3) Mo- 
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be inſerted therein: And it ought to ſet forth the 
matter of fact only which the party intends to prove 
thereby, and not any of the merits of the cauſe. 

Where a perſon comes for a diſcovery of a deed 
or writing, and prays relief, there it is neceſſary 
for him to make affidavic that he has not the deed 
or writing, nor knows where the ſame is, but be- 
lieves it to be in the cuſtody or power of the de- 
fendant. Vide 1 Chan, Ca. 231. 

But if he only prays a diſcovery, or to have it 
produced at a trial, it is not neceſſary. 1 Vern. 147. 
1 Chan. Ca. 11. 1 Pern. 180. S. P. ſed vide 1 Vern. 
59. where the diſtinction is taken quite contrary 3 
but it ſeems to be the miſtake of the reporter. 

When a bill is exhibited for a general diſcovery 
of deeds, tis not neceſſary for the plaintiff to 
annex the uſual affidavit, that he has them rot in 
his cuſtody. Preced. Chan. 36. | 
A dill to perpetuate the teſtimony. of witneſſes 
lies before trial, on affidavit that the plaintiff's wit- 
neſſes are infirm, &c. but not without ſuch affi- 
davit. 1 Vill. 117. ; # 

A Peereſs was ordered to produce deeds con- 
feſſed in her anſwer upon honour. only, and not 
upon oath. Preced. Chan. qm. BE 

If che bill prays relief generally, ſuch relief ſhall 
be applied to the want of the deed only, and 
therefore no affidavit neceſſary. Trin. 1729. be- 
tween Whitworth and Goulding.— S. P. As to the 
general relief being applied to a diſcovery, reſol- 
ved the ſame day between King and King. 

Note, That the affidavit here ſpoken of, muſt 
be annexed to, and filed with the bill. 

An affidavit of ſeveral perſons, by the manner of 
wording it, may be made either joint and ſeveral, 
or joint or ſeveral: And great care and exactneſs 
| ſhould be obſerved. in drawing affidavits. They 
ought to be fairly writ in one hand, without blots 

| „ or 


©. Df Jnterlocutozy Matters. 

or interlineations of any words of fubſtance ; other- 
wiſe the Maſter may refuſe to accept them; or if he 
does, the Regiſter of affidavits, or bis deputy, may 
refuſe to file them, and no uſe ſhall be made there- 


o in this court. Vide Ord. Chan. 15, 18, 92. 


But where ſmall blots or interlineations happen, 
che Maſter and Regiſter uſually mark them in the 


margin. 


Either the plaintiff or defendant may make an 
affidavit, which muſt be ſworn before a Maſter of 
the court, or before a Maſter extraordinary in the 
country; but the latter are not to take any affida- 
vits in London, or within twenty miles of it. And 
every Maſter extraordinary, at the bottom of every 
affidavit, is to expreſs the name of the town and 
county where he takes it, or it ſhall not be held au- 
thentick, or filed. Ord. Chan. 148. Nor ſhall any 
affidavit be read in evidence at the hearing of a 


2 cauſe, tho? it ſhall be uſed upon motions; for an 


affidavit is not to be taken or admitted tending te 
the proof or diſproof of the title or matter in que- 
ſtion, or touching the merits of the cauſe; nor ſhall 
any ſuch matter be craftily or colourably inſerted in 
any affidavit of the ſervice of proceſs, &c. 
 Affidavits muſt be filed in due time after ſwear- 
ing, and = uſed in court; but affidavits of 
ſerving ſubpæna's to hear judgment, are ſeldom _ 
filed till ſome ſhort time before the hearing; for 
if the parties attend at the hearing, the affidavit 
need not be filed. Ly _ | 
And if any affidavit be made to ground a mo- 
tion upon, it ought to be filed ſo long before the 
motion, as that the other ſide may have time to 
take a copy, if the party expects his order to be 
abſolute; and all affidavits, before they are read 
in court, or made uſe of to ground any orders, 
writs, proceſs or proceedings, ſhall be filed in the 
Affidavit Office, and atteſted by a true copy there- 
| n of, 
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Ok Alfidabits in Seneral. 


of, under the hand of the Regiſter, or Maſter of 
the Affidavit Office, or his deputy; and 'till then 
the Regiſters, and their clerks or deputies, ſhall 
not make, paſs, or enter any orders for attach- 
ments, commiſſions, or proceedings grounded on 
the ſame : But all affidavits belonging to the Sup- 


- plicavit Office, and the Petty-Bag Office, and allo 


choſe touching lunaticks and bankrupts, are not 
filed in the 4ffidavit Office, but in the ſeveral offi- 
ces where ſuch particular matters are tranſacted. 
Vide Ord. Canc. 23 Fan. 1629. and 15 Nov. 1660. 

Where any motion or petition is grounded upon 
an affidavic of having material witneſſes to examine 
in a cauſe, whereby to gain longer time; the affida- 
vit muſt conrain the names of ſuch witneſſes, who 
the party is adviſed are very material witneſſes to 
be examined for him in the cauſe, and without 
whoſe teſtimony. he is adviſed he cannot ſafely pro- 
ceed to the hearing of the cauſe, to the end that 
the court may judge of them, and prevent all un- 
neceſſary delays. Sed vide 1 Vern. 334. where *tis 
ſaid not to be ſufficient in an affidavit to ſay ſuch a 


one is a material witneſs, and beyond ſea, without 
mentioning the point to which he can materially 


depoſe. It is neceſſary that every affidavit of the 
ſervice of proceſs, or of orders, do truly and fully 
prove a good ſervice. And if the plaintiff's name, 


the court, the return of the writ, or any thing 


material be omitted, no attachment can thereupon 
be regularly iſſued for want of an appearance: For 
until a due ſervice be ſhewn, no contempt appears 
to the court. 

_ *Tis ſufficient to file an affidavit any time before, 


or the day an attachment is made out, but not after- 


wards, | 
In an affidavit of notice, *cis not enough to ſay, 
that notice was given, or the copy delivered to the 
| party's 


Ok Jnterlocutozy Matters. 


party's clerk in court; but his name muſt atſo be 
mentioned, that it may appear with certainty; 
nd it muſt ſay notice in writing, or words to that 
ffect: And if he who ſerves the notice does not 
now that the perſon on whom it is ſerved is the 
arty's clerk in court, he muſt ſay, as be is credi- 
informed, and verily, believes; firſt taking care 
at he receives information accordingly. But if 
notice be left at the clerk in court's ſeat, with 
is clerk or agent, ſuch clerk or agent need not 
e named. „„ fi I $ 
= Where the court directs that affidavits ſhall-be 
led on both ſides within a certain limited time, 
nd ſome of the affidavits on one fide happen not 
be filed on that day, it is the gfabli'd rule of 
WP: court not to enlarge the order farther, that the 
cher ſide may be requir'd to give an anſwer to 
Whoſe affidavits, for the neglecting party is con- 
uded. Barnard. Rep. 402, 

All affidavits (except thoſe of paupers), muſt be 
ritten on double ſix- penny ſtamps; and ſo muſt 
pauper's before he be admitted; but after he is 
dmitted, all affidavits made on his behalf are 
ithout ſtamps. : N | 

| And to all affidavits ſworn in this court, the 
eponent muſt ſign his name or mark on the left 
and fide of the affidavir, and the furat on the 
ight fide. 5 h 


Affidlavits. 


- — 
— 
— — 
— 


bill exhibited in this honourable court againſt the 


or power of the ſaid defendant. 


Afdavit to be made by the complai nant on 


in the bill mentioned, but merely of his own free- 


Affidavits. 


Afrdavit that the plaintiff hath not the deed 
inquired after, to annex to the bill yore 
it 3 filed. 


Between 4 B. plaintiff, 
C. D. defendant. 


A B. the plaintiff in this cauſe maketh oath, 

* that he this deponent hath not, nor to the 
beſt of his knowledge, remembrance or belief 
ever had, all or any of the deeds, evidences and 
writings relating to the eſtate in queſtion in this 
cauſe, and which are mentioned in this deponent's 


faid defendant; nor doth this deponent know 
where the ſaid deeds, evidences and writings, or 
any of them now are, unleſs they be in-the cuſtody 


A. B. | Sworn, Ce. 


bri nging a bill of nterpleader. 


Between A. B. plaintiff, 
C. D. and E. F. defendants. 


B. the complainant maketh oath, that this 
bill is not exhibited by the conſent, know- 
ledge or combination of either of the defendants 


will for relief in this die court. | 
A. B. Sworn, Ce. 


Aﬀedavi 


* 


Atavavits, {the forms of ] 


ſfidavit that the plaintiff} had writings, but 
7/0 


re Between A. B. — — — complainant, 


C. D. E. F. G. H. 9 
and J. X. 5 ends _— 


HE faid complainant maketh oath, that 


th, rritings now ſued for in this cauſe, were in his 
10 Whis deponent's cuſtody and poſſeſſion; but ſince 


he ſaid time he this deponenc hach accidentally 
oft them: And this deponent farther faith, that 
e doth not know. where the ſaid writings are, 
nleſs they are in the hands or cuſtody of the ſaid 
defendants, ſome or one of them, or elſe that the 


pf the ſaid defendant F. K. as he is credibly in- 
formed and verily believes. N 


A ſidavit for a ne exeat regno. 


Between A. B. complainant, and | 
C. D. defendant. | 


U 


indebted unto him this deponent, in the ſum, c. 
and being thus indebted, the ſaid C. D. hath lately 
threatned and given out that he will ſpeedily leave 


deponent will either loſe his ſaid debt, or the ſame 
will be very much endangered, and it will be diffi- 
cult for this deponent to recover the ſame. 


A. B. Sworn, c. 
1 Afﬀedazit 


hath loſt them, proper to be annexed to a bill. 


ſome time ſince, to wit, on, Cc. laft, the' 


aid writings are now or late were in the cuſtody 


A. B. | Sworn, Cc. 


B. the ſaid complainant maketh oath, that 
C. D. the defendant oweth and now is juſtly 


this kingdom and go beyond ſea, whereby this 


| 
: 
ö 
1 
; 
bo 
7 
ky 
; 


Alfidavits, [the forms of.] 
Affidavit of n committed we 


Between 4 B. plaintiff, and 
| C..D. defendant. 


B. the complainant makeck” oath, that C. D 
the defendant in this cauſe, on, Sc. lit 
paſt, did pull down and deſtroy part of the houſe 
and outhouſes at, &c. to which he this deponent 
hath lawful title, being ſeiſed in fee of the faid 
eſtate and premiſſes in queſtion, as this deponent 
is adviſed and believes, and for which he is nov 
# Proſecuting the defendant z and that the ſaid C.) 
did alſo tell and cut down ſeveral timber tres 
upon the lands belonging to the ſame, and con. 
tinues to commit other waſte and ſpoil in and 
upon the ſaid eſtate of this deponent, to his great 
loſs and: damage. - _ 
„ e Sworn, Er. 
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Afidavit to be made by any one or more per. 
ſons ſeeing creditors ſubſcribe their reſpec. 
tive names under a petition to ſuperſede a 
commiſion of bankruptcy, 


— N — — 
rr rr - — — 
ä ——U— — ——— —— — —— —  —  —  — — ——— — — ——— — 7 — 2 
. ; 


"# D. &c. maketh oath that this deponent did 
on the — day of — ſee [naming the cri. 
ditors ſubſcribing reſpectively] all creditors of A. J 
bankrupt, of, &c. ſeverally ſign and ſubſcribe their 
names to a petition of the ſaid A. B. directed to 
the right honourable the Lord High Chancellor of 
Great Britain, whereby it is prayed, that the com. 
miſſion of bankruptcy therein mentioned to have 
been awarded againſt the faid A. B. may be ſuper- 
ſeded: And this deponent further faith, that the 


ſeveral names E. F. G. H. Kc. ſubſcribed to = 
Al 
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Afidavits, [the forms of.] 

hereof, are of their own proper hand writing re- 
pectively. [Vide poſtea Petitions, ] . 
“ 


Affidavit of poverty. 
lat Between A. B. plaintiff, 
uſe C. D. defendant. 
2 B. the complainant (or C. D. the defendant) 


. maketh oath, that he is not worth the ſum 
f five pounds in all the world, his juſt debts being 
irſt paid, and his wearing apparel and the matters 
n queſtion in this cauſe only excepted. 


ret 5 
05. A. B. Sworn, Sc. 
and we 
rt 1 davit to annex to à certificate of a per- 
5 2 ſon's being of age. | | 


A B. of, Sc. maketh oath, that C. D. in the 


baptized the day of —— in the year of 
dur Lord —— as appears by the Regiſter's book 


a 3 


„which this deponent himſelf examined: 
\nd this deponent furcher ſaith, that the names 

—'and ——— thereunto ſubſcribed, as Mi- 
iſter and Churchwardens of - aforeſaid, are 
df their own proper hand writing, and were by 
hem ſubſcribed in this deponent's preſence. 


A. B. | Sworn, Sc. 


Hid petition, ſignify ing their conſent to the prayer 


certificate hereunto annexed named, was 


ept for the pariſh of ——— in the county of 


. Aſfidavit 


61 
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6 Aflidavits, (he forms of] 


Aﬀedavit of * 4 5 ſerve 4 ſubpoena, 
when the perſon who ſerved it is dead Or 
abſcondi. 


Between A. B. plaintiff, 
E. F. defendant. 


B. of ina the county of maketi 

* oath, that he this deponent was preſent o 

the day of and did fee C. D. & 
Sc. perſonally ſerve E. F. the defendant in th 
cauſe with a ſubpena ifluing out and under the ſei 
of this honourable court, by delivering unto the 
ſaid E. F. the body of the faid ſubpæna, fo unde 
ſeal as aforeſaid; by which faid fubpena the fail 
E. F. was commanded to appear in this honour: 
able court the - day o at the ft 
of the above named plaintiff: And this deponent 
further ſaith, that he this deponent hath diligent 
and ſtrictly inquired after the ſaid C. D. in orde 
that he might prove the ſervice of the ſaid ul. 
gina, but this deponent hath not been able to ge 
any other intelligence of him, but that he is eithe 
dead or abſconds, * chat he cannot be found. 


8 f Sworn, Ge 
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Afrdavit thet a defendant abſconds to awil 
| being ſerved with a ſubpoena. 


Between A. B. plaintiff, - 
C. D. defendant. 


A B. the plaintiff i in this cauſe maketh, oath, 
that on tri ſearch and diligent inquiry a 
the uſual place of reſidence of the defendant C. D 
and elſewhere, he cannot be found to be ſerved 
with a ſubpæna iſſued out of and under ſeal of this 
honourable court, rerurnable, Sc. at this depo- 
_ nent's 


Alſwavits, [the forms of.] 63 
nent's ſuit: And this deponent further faith, that 
he was informed by Mr. E. F. of ——, and this 
Wdeponent juſtly ſuſpects, that the ſaid defendant 
C. D. is gone beyond ſea, or now abſconds on 
rpoſe to avoid being ſerved with the aforeſaid 
Proceſs; and faith, that the ſaid C. D. hath not 
entered any appearance in this cauſe. 
| | . Sworn, c. 


Aßdouit of ſerving 4 ſubpœna for a better 


anſwer. _ 5 


A B. &c. [as in affidavit of ſerving a ſubpena 
* to anſwer] by which ſaid /ubpena the ſaid 
defendant C. D. was commanded to appear in this 
honourable court to put in a better anſwer to the 
Wplaintiff's bill, as appeared to this deponent by 
Whe label of the ſaid ſubpæna. „ 
A. B. | Sworn, Sc. 


fidavit of ſerving a ſubpœna for coſts, and 
refuſal to pay the ſame. 


Between E. F. complainant, and 
C. D. defendant. 


4 B. &c. maketh oath, that this deponent did — 12 | be | 


on the — day of —— perſonally ſerve the mutt be fervea 
id defendant C. D. with a ſubpæna iſſuing out of perſonally. 
and under the ſeal of this honourable court, by 
elivering to the ſaid C. D. the body of the ſaid 
abpæna ſo under ſeal as aforeſaid, by which ſaid 
ubpana the ſaid C. D. was required to pay unto. 
he {aid plaintiff, or bearer, the ſum of ——as 
EE ppcarcd to this deponent by the label of the ſaid 
peng; and this deponent did at the ſame time 
emand of the ſaid C. D. the faid ſum of ——, 
but the ſaid C. D. then refuſed to pay the ſame, 
h or 


64 


either to this deponent, or to the ſaid plaintiff, as 


at the laſt, whereby the ſaid defendant was required 


the defendant do not appear at the return thereof, 


 Affidavits, [the forms of. I 
or any part thereof, to this deponent, nor hath the 
faid C. D. ſince paid the ſame, or any part thereof, 


this deponent | is informed, and verily believes. 
A. V Sworn, Ge. 


Afidevir ＋ Price of a ſubpœna 70 name an 
Attorney. ; 


HE form of this affidavit 13 the ſame as that 
of ſerving any other ſubpæna; only inſerting 


to appear in this court the — day of 
to name an attorney at the plaintiff*s ſuit. 
Note; It is uſual, if upon ſervice of this writ 


to proceed by attachment againſt him to compel 
him. Where the clerk in court for the defendant 
dies pending the ſuit, the plaintiff ſerves the de- 
fendant with a ſulpæna to name an attorney. But 
if the plaintiff's clerk in court dies before the de- 
cree, the defendant need not ſerve the plaintif 
with a ſubpena, becauſe it is the plaintiff that muſt 
keep the cauſe moving; and the defendant can 
only give him notice to diſmiſs, if he does not 
proceed in three terms: And he is to ſerve this 
notice perſonally upon the plaintiff, which wil 
oblige him to have recourſe to a clerk in court, 
But after a decree, if there be an account before 
a Maſter, &c. and the plaintiff's clerk dies, then 
the defendant may ſerve him with a ſubpæna to 
name an e e 


mk. > .. Aa 


- *: , 


Ambavits, [the forms of.! 


 Aﬀdavit that a plaintiff cont be fund. 


Herween C. D. plaintiff, and 
Ei. F. defendant. 


4 B. of, Cc. ſolicitor for the defendant in this | 


cauſe, maketh oathz that he this deponent 
hath lately uſed his utmoſt endeavours to find out 


the ſaid complainant, but after the moſt diligent 


inquiry this deponent cannot hear where he is, tho? 
this deponent inquired after him the ſaid complain- 
ant at, Cc. where this deponent was informed he 
lived and reſided: And this deponent further faith, 
that he hath applied to Mr. — 
faid complainant's ſolicitor in this cauſe, to be ifi- 
formed by them where the ſaid complainant lived 
or might be found; but they both refuſed to give 
this deponent any information therein. 
. eln Se. 


Afidavit that the defendant cannot anſwer 


without fight of goods in the country. 


Between A. B. plaintiff, and 
| C. D. defendant. 


B. the defendant in this Cauſe maketh oath, 


that this deponent cannot put in a full and 
perfect anſwer to the complainant's bill, without 
the ſight of ſeveral goods and things mentioned in 
the plaintiff's ſaid bill: And this deponent further 


faith; that the ſaid goods and things are now at 


H in the county of ——— above —— miles 

— from the place of this deponent's now reſi- 
ence, OE NN a % 

C. D. | Sworn, Ce. 


Vol 1, f F | Note; 


tl the ſaid coms 
plainant's clerk in court, and to Mr. the 


be 


Atridavits, [the forms of. 


Note; If the bill be for a diſcovery of deeds and 


writings, then the affidavit muſt be thus, viz. bat 
the defendant cannot put in a full and perfect anſwer, 
&c. without the fight and peruſal, &c. (mentioning 
the deeds, c.) and which deeds, &c. are at, &c. 


Afridavit that a defendant is fick and unable 


to anſwer.  _ 


Between E. F. plaintiff, and 
N C. D. defendant. 


A B. of, &c. maketh oath, that this deponent 

£ ** hath attended C. D. the defendant in this 
cauſe. for a week paſt, as his phyſician, and faith, 

that during the aforeſaid time the ſaid C. D. hath 
been, and now is, ſo ill and diſordered in his ſenſes, 
by means of a violent fever, which, he now labours 
under, that he is confined to his bed: And this de- 

E verily believes that the ſaid C. D. is, by rea- 
on of ſuch indiſpoſition, at this time utterly inca- 
pable of anſwering the plaintiff's bill. 


Aſidavit that a defendant is unable to attend 
to put in his anſwer, | 


Between 4. B. plaintiff, 
C. D. defendant. 


E F. of, c. maketh oath, that the ſaid defen- 
dant is fo much afflicted with rheumatick 
pains, that he is confined to his bed, and is unable 
to attend to put in his anſwer to the ſaid complain- 
antẽs bill in this cauſe, | 
Z. F. = . Sworn, Ce. 


- Affidavit 


|» ae. n e acc 


Aftvavits, (the forms of. 


Affidavit of a witnefi being old and infirm, 
upon a petition ſo examine him de bene eſſe 
before 1ſſue joined. | 


Between A.-B. plaintiff, 
C. D. defendant. 


4 A B. 1 in this cauſe maketh oath, that 
1 6. H. of, &c. gentleman, a very material 
W witneſs on his behalf in this cauſe, and without 
WW whoſe evidence this deponent (as he is adviſed, and 
WW verily believes) cannot ſafely proceed to a hearing 
in his ſaid cauſe, and is now in the ſeventieth year = 
of his age, as he the ſaid G. H. informed this de- 
ponent z and this deponent further ſaith, that the 
faid G. H. appears to be very weak and infirm, 
and in a declining way, and in all probability nat 
likely to live lopg. ee eee 


Aﬀudavit if ſervice of a wogeena to tfify 
F 7 711 Between A. B. plaintiff, : | 
on C. D. defendant. 


G H. of, Cc. gentleman, maketh oath, that he 
this deponent did on the day of ——per- 
ſonally ſerve Mr. J. X. with a ſubpæna iſſuing out of 
and under ſeal of this honourable court, by deliver- 
ing unto the ſaid Mr. J. K. the body of the ſaid 
fubpena under ſeal as aforeſaid: And this deponent 
did at the fame time give to the ſaid Mr. J. K. one 
cilling, by which faid ſabpæna the ſaid Mr. J. K. was 
immediately to appear in this court to teſtify, for the 
W Plainciff in this cauſe, as appeared to this deponent 
by = label of che ſaid /ubpeng. | 
H. 


| Sworn, Ce. 
F 2. 5 


68 . Aftidavits, [the forms of.] 


An affidavit of a defendant, his clerk in court, 
and ſolicitor, in order to enlarge publica- 
tion, the commiſſion being returned. 


Between A. B. plaintiff, 
C. D. defendant. 


I HE defendant C. D. of in the county of 
1 ——, and E. F. the defendant's ſolicitor in 
this cauſe, and G. H. the ſaid defendant's clerk in 
court in this cauſe, ſeverally make oath, and fay; 
and firſt, the ſaid defendant C. D. maketh oath, 
that the depoſitions taken in this cauſe, by virtue 
of a commiſſion iſſued for that purpoſe out of and 
under ſeal of this honourable court, have not been 
ſeen, read, or heard read by this deponent, nor hath Wl 
this deponent been informed or acquainted with the 
purport or contents of the ſaid depoſitions ſo taken, 
nor will this deponent, until publication ſhall be 
further enlarged, and paſs by the order of this ho- 
nourable court, in caſe ſuch order can be obtained: 
And the faid defendant further faith, that he hath Wi 
ſeveral material witneſſes to examine, as he is in- 
formed, and believes (io wif ——). And the ſaid 
E. F. and G. H. for themſelves ſeverally make oath, 
that the ſaid r are returned, and now re- 
main in the cuſtody of this deponent G. H. the ſaid 
defendant's cler in court, unopen d and unpubliſh'd, ir 
as theſe deponents ſeverally believe: And further 
ſay, that they, nor either of them, have not ſeen, 
read or heard read the ſaid depoſitions, nor been 
informed of the contents thereof, nor will they, 
theſe deponents, or either of them, be informed of 
the contents thereof, until publication ſhall be fur- 
ther enlarged, and paſs by the further order of this 
| | honour- 
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| Affidavits, [the forms of! 
| honourable court, in caſe ſuch order can be ob- 
tained, EE 5 = 
1 All ſworn the day f 
E. P. 1740, at the publick office, 
G. before i 


0 rn 
P 


f Aſidavit of a clerk in court, in order to 
enlarge publication, the commiſſion being 
returned. | | 


Between C. D. complainant, 
E. F. defendant. 


a A B. one of the ſworn clerks of the Six Clerks 
. Office, the faid ——'s clerk in court, maketh 
Woath, that the depoſitions taken in this cauſe, by 
virtue of a commiſſion iſſued for that purpoſe out 
of and under ſeal of this honourable court, are 
returned unto him this deponent, and the ſame re- 
main unopened and unpubliſhed ; and this depo- 
nent faith, that he. hath not ſeen nor read, nor is 
he acquainted with the purport or contents of the 
Wdcpoſitions ſo taken, nor will this deponent be in- 
formed thereof until publication ſhall paſs by the 
further order of this honourable court, in caſe 
uch order can be obtained, 3 py 


| Note; The plaintiff or defendant, and his ſoli- 
Wcitor, muſt make the like affidavic with the clerk 
Wn court, where publication is actually paſs'd and 
Vitneſſes examined, before any order can be ob- 
rained to enlarge publication. 5 


: "of B. of, c. maketh oath, that he hath nat 


for the ſaid defendant to examine any witneſſes, 


| E. K of, Ec. maketh oath, that he this depor 


Mr. E. who acts as clerk in court for the defen- 


 Alivivits, [the forms öl. | 


a davit of a cr, in order to enlarge 
ublication, the commiſſion being returned. 


Between C. D. complainant, 
E. F. defendant. 


ſeen, heard read or been informed of the 
purport or contents of any of the depoſitions taken 
in this cauſe, nor will he this deponent ſee, hear 
read or be informed of the purport or contents of 
the ſaid depoſitions, until the further order of this 
honourable court, in cafe ſuch order can be obtained 


Note; This affidavit is uſed where the clerk in 
eburt has made an affidavit as before; but then the 
laintifF or defendant, at whoſe requeſt publication 
is enlarged, muſt make the like 4 ; and if 
all three are in or near London, they uſually 3 join 
in ane affidavit. 
Note; An affidavit of ſervice of a ſubpena to 
hear judgment, may be in the ſame form as where 
a ſulpirna to appear; for which ee Fol, 


Aſidavit of ſerving a notice of e 


Between A. B. complainant, 
C. D. defendant. 


nent did on the day of = ſerve 


N N . * Tae Le 6 1 D 
A N 3 RD) SERENE PE 8 8 r FFF. — N 3 n n ens eons 
. 1 5 „% ITS OI ION "ts 
V 
. R N e FS D 
K n * * ; renn r EMTs 5 5 > 


dant in this cauſe (as this deponent is informed 
and believes) with a notice in writing in this 
cauſe, . purporting that the plaintiff intended to 
move the court, Cc. (Bere recite the notice) by 
delivering a copy of the ſaid notice to the 5 


Mr. Es clerk or agent at his ſeat in the Six 


W Clerks Office. 3 | 
6. E. | Sworn, Sc. 4 


Affidavit of a mortgagee's attending to receive 
bis money purſuant to the maſter's report. 


Between A. B. plaintiff, 
—_ 255 GD. defendant. n 
= 4 B. the plaintiff in this cauſe maketh oath, 
= —<** and faith, that he this deponent, in purſu- 
ance of the report of S. Z. Eſq; one of the Maſters 
of this honourable court, bearing date —— day 
of —— did on the — day of —— perſonally 
attend and wait at the Chapel of the Rolls in 
Chancery-Lane from before the hour of ten of the 
clock until and after the hour of twelve of the 
WE clock (the time and place mentioned in the report) 
in the forenoon of the ſaid day of —— in 
= order to receive from the defendant in this cauſe 
= the ſum of 5441. 75. by the ſaid report, reported 
due and directed to be paid to this deponent for 
principal, intereſt and coſts for the mortgage in 
queſtion in this cauſe, when and where the ſaid 
defendant (if more than one, the ſaid defendants, 
any or either of them”) or any other perſon or 
perſons on his, their (any or either of their) ac- 
count or accounts, did not, to this deponent's 
| knowledge or belief, attend or pay to this depo- 
nent the ſaid ſum of 5447. 75. or any part there- 
of; but this deponent ſaith, that the ſaid ſum ſtill 
remains due and unſatisfied. „ 
. En | Sworn, Ce. 


„ Afdavit 


7 Afivavits, che forms of. 


Affidavit of ſerving a petition; 


Between E. F. plaintiff, 
C. D. defendant. 


B. of, Ec. — maketh oath, that he this de- 

* ponent did on the day of inſtant 

[if upon the party bimfelf, then you 7a, * 

ſerve the (party) with a true copy, .] leave 

at the ſeat of Mr. of the Six Clerks Office, 

with his agent there, a true copy of a petition in 

this cauſe in writing, preferred to the right ho- 

nourable the Maſter of the rolls, on the humble 

petition of the ſaid defendant, with his Honour's 

anſwer or order thereon, bearing date the = 
inſtant, whereby it was ordered that the parties 
concerned ſhould attend his Honour on the matter 
of the ſaid petition the then next day of petitions, 
of which notice was forthwith to be given; which 
ſaid Mr. acts as clerk in court for the plain- 
tiff in this cauſe, as this deponent is credibly in- 

formed, and verily believes: And this deponent 

further faith, that at the time he ſo ſerved the ſaid 

copy. be ſhewed the ſaid gies petition to che 


_faid agent. 
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„ Sworn, Se. 


-_ of rag an andge: on a clerk in 


court, 


| Between A. B. complainant, 
C. D. defendant. 


io B of, Cc. maketh oath, that he this depo- 
nent did on the day of —— perfonally 
ferve Mr. with a true copy of an order 


„„ Sor 


made in this cauſe, bearing date, &c. whereby it 
N Wes ordered, that, Ge. * et farth tbe _ ; 
por!) 15 


a 7 


 Affivavits, [the forms of.] 
part) or to that effect; and this deponent did at 


the ſame time ſhew unto the ſaid Mr. — the 
original order duly P and entered; which ſaid 
Mr. - is clerk in court for in this 
cauſe, as this deponent is informed and believes. 
le. 6. H. | Sworn, &c. 
ne 0” | 5 
1; Affidavit of ſerving an order to confirm the 
= _ Maſter's report, unleſs cauſe. 
in Between A. B. plaintiff, 
* e C. D. defendant. = pak 
BY H. of, Fc. maketh oath, that he this depo- 
_ = nent did on the —— day of —— perſonally 
ies crve the defendant C. D. with an order made in 


his cauſe, bearing date the day of 
hereby it was ordered that the report made in 


ich 3 his cauſe by Mr. B. one of the Maſters of this 
in. court, dated the —— day of —, and all the 
in. vatters and things therein contained, ſhould ſtand 
ent atified and confirmed by the order, authority, 
aid and decree of this honourable court, to be ob- 
the erved and performed by all parties thereto, ac- 


Wcording to the tenor and true meaning thereof, 
2; unless the defendant having notice thereof, ſhould 
vichin eight days after ſuch notice ſhew, unto this 
court, good cauſe to the contrary, and at the ſame 


ni : time ſhewing the ſaid C. D. the ſaid original order 
WS uly paſſed and entered. + 
=_ G. . : Sworn, Cc. 

po- 

ally 

der 5 
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order in writing, purporting as aforeſaid; which 


| ſeal. of this honourable court, whereby the faid 


en Ore 


in court. 


Between C. D. complamant, 
E. F. defendant. 

if B. of, Sc. —— maketh oath, that he this 
deponent did on the — day of — laft, 
leave at the ſeat of Mr. ——— of the Six Clerks 
Office, with his agent there, a true copy of an 
order in writing in this cauſe, duly paſſed and en- 
tered, bearing date the —— day of the ſaid — 
whereby it was ordered, that, &c. ———- And 
this deponent further ſaith, that he did on the 
fame day alſo leave at Mr. 's ſeat, with hi 
clerk or agent there, another copy of the ſaid 


faid Mr. is clerk in court for the, &c. and 
the ſaid Mr. — for the — „as this de. 
ponent is credibly informed and verily believes: 
And this deponent at the ſame time ſhewed eaci 
of the ſaid reſpective agents, he ſo ſerved as afore. 
faid, the ſaid original order. | 


Afrdavit of ſerving an injunction. 


Between A. B. complainant, 
C. D. defendant. 


"#4 H. of, &c. maketh oath, that he this depo- 

nent did on the ——day of —— perſonally 
ſerve the defendant in this cauſe with a true cop) 
of an injunction in this cauſe iſſued out and under 
the ſeal of this honourable court, bearing zefte the 
—— day of — inſtant [or now laſt paſt] and 
this deponent did at the ſame time ſhew unto the 
ſaid defendant the original writ of injunction under 


_ defendant 


Amdavits, [the forms of.] 
defendant was injoined, Sc. here ſet forth the in. 
joining part of the injunttion, concluding 'with theſe 
words, or to that effect.] ä 

G. H. | Sworn, Se. 


Afedavit, where the defendants live in di ferent 

counties, to obtain an order, that ſervice of 

an order to confirm a Maſter's report niſi, 
on the clerk in court, may be good ſervice. 


Between A. B, — — =— plaintiff, 
5 C. D. E. F. and G. H. defendants. 
oF K. of, c. maketh oath, that the ſaid ſeveral 
defendants live, or reſide, at a great diſtance 
from each other in ſeveral counties of England, to 
wit, the ſaid C. D. at L. in the county of D. the 
ſaid E. F. at T. in the county of Z. and the ſaid 
G. H. at S. in the county of R. as this deponent 
is informed and verily believes. 2 


Affidavit of producing all deeds and writings 


before a maſter. 


Between A. B. plaintiff, 
| C. D. defendant. | 
C D. the defendant in this cauſe maketh oath, 
that he this deponent, or any other perſon 
or perſons for his uſe, to his knowledge or belief, 
or with his privity or conſent, have not, nor hath, 
nor ever had in his or their cuſtody or power, any 
deeds, books of account, papers or writings what- 
ſoever relating to the matters in queſtion in this 
cauſe, other than and except the ſeveral deeds, 
books of account, papers and writings mentioned 
and contained in the ſchedyle hereunto annexed. 


2 0 Afiaat 


— 


o 


Affidavit of ſerving a writ of execution of a 


ecree, upon a clerk in court. 


Between C. D. complainant, ; 
E. F. defendant. 


5 A B. of, c. maketh oath, that he this de- 
7 ponent did on the — day of this inſtant 
— deliver unto Mr. — the defendant's clerk 
in court, a true copy of a writ of execution of a 
| decree, bearing teſte at Weſtminſter the — day 
of —— and at the fame time ſhewed him the ſaid 
writ of execution under ſeal of this honourable 
court, whereby the defendant was injoined or di- 
rected to, So. a 
A. B. Sworn, &c, 


Affidavit of ſerving a writ of execution of a 
decree, &c. upon the parties. 


Between 4. B. complainant, 
| BER C. D. defendant. 

E F. of, &c. maketh oath, that upon, c. laſt, 
* he this deponent did perſonally ſerve the de- 
fendant with a writ of execution of a decree made 
in this cauſe, bearing ee the —— day of —— 
laſt paſt, by ſhewing the ſaid writ under ſeal of 
the ſaid court unto the ſaid defendant, at his houſe 
in, &c. and at the ſame time delivering unto him 
a true copy thereof; by which decree and writ the 
- _ defendant was injoined to pay, Sc. in the faid 
decree and writ mentioned; And at the fame time 
this deponent ſhewed unto the ſaid defendant a 
letter of attorney executed by the complainant 
under his hand and ſeal, impowering this depo- 
nent to aſk and receive of the ſaid defendant the 
ſaid ſum of, c. A copy of which ſaid letter of 
nk CV attorney 


” * 


Atdavits, {the forms of.] 


defendant, of whom he did then demand the ſaid 
ſutn of, c. but the defendant did not then pay 
the ſame, or any part thereof, to this deponent ; 
nor hath he yet payed the ſame to this deponent, 
or to the plaintiff, or to any other for his uſe, to 
this deponent's knowledge or belief. 


199 

Aſdavit of having diſcovered new matter for 
y a bill of review, Ee neg 
d 


. Between A. B. plaintiff, 
. | C. D. defendant. | 
D. the defendant maketh oath, that ſince the 


be, this deponent, hath diſcovered new matter of 


Wplaintiff on, &c. did, Sc. which this deponent 


in his defence, at the time of pronouncing the ſaid 
decree. i 
C. D. | p 


(2dly) | Of Petitions in General, 


de 

of / | Petition 1s the requeſt of a perſon in writing, 
ſe directed to the Chancellor or Maſter of the 
m Rolls, ſhewing ſome matter or cauſe, whereupon 
he che petitioner prays ſome direction or order. | 


10 . In ſome caſes petitions may be preferred before, 


ne s well as after a bill filed; as for a perſon to be 
WI mitted in forma pauperis. 5 


nt 
o- obſerved in drawing them. And all petitions, even 
he hoſe to be admitted in forma pauperis, are to be 


; ingroſſed on double ſix- penny ſtamps: But after 
admiſſion without ſtamps,” | | 


attorney this deponent then alſo left with the faid 


= i Sworn, c. 


time of pronotincing the decree in this cauſe, 
Wconſequence in the faid cauſe, particularly that the 


could not poſſibly know fo as to make uſe thereof 


Sworn, Sc. 


Brevity and form are the two things chiefly to be 


Moſt . 


78 


of the plaintiff*s and defendant's names, and un- 


Mer 


» 


Ok Petitions in General. 

Moſt things, which may be moved for of cour/4, 
may be alſo petition'd for. +: 
And petitions are upon ſo many various and 
different occaſions, that to enumerate em in parti. 
eular would be endleſs: It may be ſufficient to ob- 
ſerve in general, that they are either for matters of 
courſe, as for a commiſſion to plead, anſwer or 
demur, &c. or for a guardian to be aſſigned for 
an infant defendant (if in the country) and to take 
the infant's anſwer by ſuch guardian: Or if the de- 
fendant be a lunatick, or an ideot, that he may 
anſwer by his committee (naming him) appointed 
by the court. But if the infants live in London, or 
within ten miles thereof (unleſs upon ſome extraor- 


dinary occaſion), they appear in court with ſome 


fit perſon to be their guardian; firſt writing a noi i, 


derneath that che ſaid infant prays that ſuch a one 
(naming him) may be appointed his guardian to 
anſwer the plaintiff *s bill and defend this ſuit; 
which the court uſually grants, if they ſee no cauſe 
of impediment againſt the perſon to be aſſigned 
guardian; and an order is drawn up thereupon b 
the Regiſter and entered: And then the anſwer Wn 
is ſworn by ſuch guardian. And petitions are allo 
preferred for ſeveral other matters; as to enlarg: 
time for anſwering, or for ſubpæna's to rejoin re 
turnable immediately, and for commiſſions to ex- 
amine witneſſes in the country, or for enlarging 
publication, or paying money, &c. or for remo- 
ving any hardſhips; as to ſtay proceſs of con- 
tempt, on juſt cauſe, &c. or for amending o 
miſtakes, &c. ESE EE end 
Sometimes they are upon collateral matters, 2 
they have relation to - A former ſuit or cauſe 
depending, or to an officer of the court, as to 
have a clerk or ſolicitor's bill tax'd, or to obligt 
him to deliver up papers, &c. | 


And 


Pk Petitions in General. 
And where a matter comes before the court by 
petition, and the court makes any order thereupon 


1d without any attendance, and the adverſe party 
i- would diſcharge ſuch order, or have any thing 
b- done touching the matter of ſuch petition, he 
of commonly applies by way of perition alſo; bur 


Woftentimes on motion the court will do it. 

== Tho' no former order made in court, ffiall be 
Walccr'd or even explain'd upon petition; yet the 
execution thereof may be ſtaid upon petition, for 
zz ſhort time, till the matter can be moved and 
ebated in court. Ord. Chan. 151. Nor fhall any 


or com miſſion for examining witneſſes be diſcharged, 
or- ¶ Nor depoſitions or examinations ſuppreſs'd upon pe- 
me rition, unleſs the matter be firſt referr'd to a Maſter, 
ote ind a certificate had thereupon. Nor may an in- 
un- unction to ſtay ſuits at law be granted, revived, 
one WW iffolved, or ſtaid upon petition, nor an injunction 
10 f any other nature paſs by an order upon petition, 


ichout notice, and a copy of the petition firſt 
iven to the other ſide; the petition to be filed 


ned ith or drawn up by the Regiſter, and the order 
by Mhereupon entred. Ord. Chan. 151. And no ſe- 
wer WW ueſtration, diſmiſſion, retainer upon diſmiſſion, 
alſo yr final order is granted upon petition. Nor ſhall 
ro: he commitment of any perſon taken upon pro- 
re- eſs of contempr be diſcharged, but upon hearing 
ex. he oppoſite party. Ord. Chan. 131. N 
By King, Lord Chancellor, — that a de- 
no- ree, much more an interlocutory order, if gained 
on- / colluſion, may be ſet aſide on a petition. 
i. Rep. 111. 2 


== The delivering over the body of a ward, or 
oſſeſſion of truſt eſtate, can't be awarded on pe- 
ion, but bill muſt be brought for the purpoſe. 
Mill. Rep. 154. | 
Alfter the petition is drawn and ingroſſed, it 
uſt be delivered to the Chancellor's or Maſter of 
| „5 


79 


80 


the Rolls's ſecretary, who is to get it anſwered; 


St Petitions in General. 


and if it be a matter of courſe it is forthwith grant- 
ed; but if it requires examination, or the other 
fide to be heard, then it is uſually order'd; bat all 
parties attend the next day of petitions; at which 
time the matter is debated, and ſuch order made 
as the court thinks fit. And in ſuch caſes affida- 
vits are frequently neceſſary, to ſhew the court 
how matters ſtand on both ſides. 7 

And matters of great conſequence which require 
diſpatch, may be petitioned for in the vacation. 
And as for petitions of courſe, they are frequently 


preferr'd in the vacation, to the Maſter of the Rolls, 


The Lord Chancellor is generally petitioned 
touching the ſetting down of pleas; demurrers or 
exceptions to be argued, and concerning ſpecial 
orders made by himſelf, and for rehearings: But 
in moſt other caſes, application is made to the 


. Maſter of the Rolls, who may alſo be petition'd to 
rehear a cauſe heard before himſelf. 


No ſulpœna, attachment, or other proceſs of 
this court, (where made out by order of court) ſhall 
iſſue out upon any petition, until an order be 
drawn up and enter'd thereupon : And all proceſs 
otherwiſe iſſued ſhall be void. Yide Ord. Chan. 49. 

And no order made upon any petition (unlef 
the ſame be by way of ſummons) ſhall be effeCtual 


to ground ſubpæna's, or other proceſs, but where 


within three days in term-time, or a week in the 
vacation, after the order granted, the ſame be 
drawn up and entered with the Regiſter z to the 
end no perſon may be ſurpriz*d by any private 
order. Vide Ord. Chan. 217. But this rule by mo- 
dern prafiſe ſeems now otherwiſe ; and ſuch order 


may be drawn up almoſt at any time, provided it bt 


before ſuch ſubpœna or proceſs iſſues. 
Orders upon petitions muſt be drawn up, 
paſſed, entered, and ſerved by delivering a copy 
= (0 
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o the other party, as other orders are. Ord. 
han. 49, 217. 

In an injunction cauſe, if the bill be not filed in 
or days after the return of the /u&pzna, and coſts 
ee preferred for want thereof, the plaintiff, upon 
otion or petition, may obtain an order for the de- 
ndcant to accept the bill nunc pro tunc, upon pay- 
ent of coſts out of purſe, which is eight ſhillings 
ad ſix-pence. The petition is as follows: 


Between, c. 
To the right, &c. 
We humble petition of the plaintiff, 
| Sheweth, | ; 1 
HAT your petitioner having exhibited his 
[EL bill in this honourable court againſt the de- 
(dnt, thereby praying (among other things) for 


injunction, Sc. and having ſerved the defen- 
nt with proceſs to appear, and anſwer the ſame, 


I e {id defendant appeared accordingly ; but your 


Wt: itioner's bill not being at the exact day, tho” in 
very few days after, the defendant's clerk in 
ort refuſes to accept the ſame, and inſiſts upon 
ats. oy | 
Wherefore your petitioner humbly prays 
your Honour, that the defendant's clerk in 
court ay be ordered to accept your peti- 
tioner's bill, upon payment of coſts out of 
purſe. | | 
And your petitioner, &c. 


In a petition for further time, the defendant muſt 
ways mention what time he had before obtained, 
herwiſe he might delay the cauſe an unreaſonable 
ngth of time. CD 
Vo I. I. G . 
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The defendant had obtained three orders for 


time, and in his laſt order had got near as much 


as in the firſt, without mentioning that he had 
before obtained any time. The plaintiff moved 
to diſcharge the laſt order. Lord Chancellor ſaid, 
it was not fairly obtained, but only by a fuppreſſio 
veri, and accordingly diſcharged the order. | 

As to the time a defendant” may get to an- 
ſwer, it depends intirely upon the pleaſure of the 


court, and the circumſtances of the caſe, 


Petition for further time after defendant has 
entered his appearance with the Regiſter. 


T0 the right, &c. 


Sheweth, | Df | 
| your Honour, on the day of 
| laſt, was pleaſed, on your petitioner's entring 


his appearance with the Regiſter on an attachment, 


to grant him a commiſſion to take his anſwer re- 
turnable without delay, and to give him time to 
the laſt week in the laſt Term to return the ſame, 
and to ſtay all proceedings for want thereof in the 


mean time. 


That your petitioner appear'd with the Regiſter, 


and ĩſſued out a commiſſion accordingly, and hath 


taken his ſaid anſwer, but his habitation being in 


, the ſame is not yet returned. 


Your petitioner therefore humbly prays your 
Honour to give him ten days time toreturn 
his faid anſwer, and to ſtay all proceedings 
for want thereof in the mean time. 


And, &c. 


Petition 


| — 
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Petition to ſet down a cauſe for bearing on the 
equity reſervea. 


To the right honourable, &c. 


A. B. quer. 
5 


The ys petition of the plaintiff, 


Sheweth, 


Tab: at the EI of this cauſe before 
your Lordſhip, on, &c. laſt, your Lordſhip 
was pleaſed to order an iſſue at law to be tried, 
whether, Sc. That the iſſue hath ſince been tried 
at law, according to the directions of the ſaid 
order; and the defendant in this cauſe, who was 
plaintiff in the ſaid action, became e upon 
full evidence. 


Your petitioner therefore humbly prays your 
| Lordſhip to appoint a ſhort day for ſetting 
down this cauſe on the equity reſerved, and 
that your petitioner may have leave to 
move for his coſts at law, and of his ſuit 

at the ſaid hearing, 
And, &c, 


Jan. 1744. Let the cauſe be 
ſet down to be heard on, 
Sc. whereof forthwith give 
notice. 
H. Canc. 


„ Ga Petition 
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Petition for a rehearing the cauſe, 
To the right honourable, &c. 


A. B. quer. 
C. D. def. 


The bumble petition of the defendant, 


Sheweth, | Ent 
1 your petitioner finds himſelf much 
| aggrieved by a decretal order made in this 
cauſe, the day, &c. by, &c. whereby your peti- 
tioner 1s ordered and decreed to pay unto the 
plaintiff the ſum of 500“. by, Sc. next, with 
intereſt for the ſame, from the tinie of the ſaid 
hearing until the money be paid; which ſum of 
500 J. or the greateſt part thereof, having been 
long ſince paid, and proof thereof made, as your 
petitioner conceives, and is adviſed ; | 


Your petitioner humbly prays, that your 
Lordſhip will be pleaſed to vouchſafe 4 
rehearing in this cauſe before your Lord- 
ſhip, he ſubmitting to pay what coſts the 
court ſhall award, in caſe his complaint be 
found groundleſs. h 


And your petitioner ſhall ever pray, &c. 


„ Petitim 
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Petition to enlarge time for payment of money. 


Sheweth, 

T HAT on the ñlaſt your Honour was 
pleaſed ro order your petitioners to bring 
into this court the ſum of within a fart- 
| night then next, and thereupon the injunction to 
be continued to the hearing. That the matter 
ariſing in your petitioners have not been 
able to get the ſame money returned, but the de- 
fendant having three ſeveral judgments for 
each againſt your petitioners on bail- bonds, they 
have very good ſecurity, and your petitioners ſhall 
ſpeedily get the n returned, and paid into 

court. 


Your petitioners therefore humbl pray your 
Honour to enlarge the time for bringing 
the ſaid money into court till the 
inſtant, and to ſtay all proceedings in the 
mean time. 


And, &c. 


Be it ſo, unleſs cauſe be ſhewn be- 
fore me upon Tueſday next, at 
three in the afternoon, of which 
give notice, forthwith, 


ay 3 63 Petition 
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Petition ” appoint a day for an alſconding 
defendant to appear. 


To the i vb, Kc. 


Sheweth, > 


1 3 HAT your petitioners ſome time ſince ex· 

hibited their bill in this court againſt the 
defendant A. B. and others, and in the month of 
—— laſt took out procels of ſubprna under ſeal | 
of this court againſt him the faid defendant, to 
compel him to appear to, and anſwer the faid bill, 
and the utmoſt endeavours have been uſed to ſerve 
him with the ſaid proceſs, and the moſt ſtrict in- 
gquiry hath been made after him at his laſt known 
uſual place of abode, . and at ſeveral other- places, 
but cannot yet find him to ſerve him; and there 
is reaſon, and juſt ground to belieye that he ab. 
| ſconds for debt, and to avoid being ſerved with 
the. proceſs of this honourable court, and of other 
courts, as by affidavit annexed appears; and in 
regard the ſaid defendant has not TY appeared to 
your petitioners ſaid bill, 


Your petitioners therefore bak: pray your 
Honour to appoint a ſhort day for the 
laid A. B. to appear to your petitionet 
ſaid bill, purſuant to the act of Parlia- 
ment made in the fifth year of his pre- 
ſent Majeſty 8 reign. 

And, &c. 


Petition 
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Petition to withdraw a plea. 
2 9 the righ honourable the 4 of the Rel 


A. B. quer. 
C. D. def. 


The bumble pure of the oe, 


 Shewweth, 


TRE the plaintiff having filed his bill-in 
this honourable court againſt your petitioner, 
and your petitioner having put in his plea, and 
demurrer thereto, your petitioner is ſince adviſed 
to make other defence to the ſaid bill. 


Your petitioner therefore prays your Honour 
that he may withdraw his ſaid plea and 


demurrer, upon paying the  plameiff or his 
clerk 205. coſts. 


Aud Jour petitioner al pray, &c. | 


Petition Life; a commiſſion . a Serjeant at 


| arms. 
1 
THAT) your petitioner 3 to the plain 
tiff's bill the —— inſtant, which appears 


to have been filed the day of- laſt, 
and your petitioner finds he is in contempt to a 
Serjeant at arms upon a non eft inventus returned 
upon a commiſſion of rebellion of not appearing 
thereto in time, 
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tiffs their coſts 1 eee thereof, and alſo of put- 


ting in his anſw 


* ; % 
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That your petitioner is deſirous forthwith to 
diſcharge his ſaid contempt, by paying the plain- 


to the plaintiff's bill as ſoon as 


may be, in regard your petitioner lives in the coun- 
ty 9 and muſt anſwer by commiſſion. 


Your petitioner therefore humbly prays your 
Honour, that the plaintiff's clerk in court 
may forthwith deliver to your petitioner's 
clerk in court a bill of coſts, in reſpect of 
your petitioner's contempt, and that it 
may be referred to one of the Maſters of 
this court, to tax the ſaid bill, in caſe the 
ſaid clerks in court differ in ſettling the 
ſame; and that upon your petitioner's pay: 
ment of the ſaid coſts fo ſettled or taxed, 
all further proceedings upon the ſaid con- 
tempt may be ſtay'd in the mean time, 
and that your petitioner may be at liberty 
to ſue out a commiſſion to plead, anſwer, 
or demur, and have a month's time to re- 


turn the ſame. 
And, &c. 


When the plaintiff and defendant join in com- 
miſſion, and the clerks in court or ſolicitors differ 
about ſtriking commiſſioners names, the way is 
to apply by petition to the Maſter of the Rolls 


to ſtrike the names. 


In cauſes where the Crown is intereſted, it 1s 
neceſſary to make the Attorney General a party, 
and none of the King's Counſel can be retained 
to plead againſt the Crown, without firſt obtain- 
ing an order from his Majeſty for that purpoſe, 
which i is — by petition in the following manner: 


Fo 
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To the King's moſt excellent Majeſty. ' © 
The humble petition of A. B. and others, 3 


Sheweth, | | 

HAT your petitioners are plaintiffs in a 

caufe in Chancery, wherein your Majeſty's 
Attorney General and others are defendants. That 
your petitioners have all along adviſed with your 
Majeſty's Solicitor General, and 7. C. Eſq; two 
of your Majeſty's Counſel learned in the law; but 
foraſmuch as they cannot plead in the ſaid cauſe 
without your Majeſty's royal licence to the ſaid 
Mr. Solicitor General and T. C. Eſq; to be of 
Counſel for them in the ſaid cauſe; | 


| Your petitioners therefore humbly pray your 
Majeſty will be moſt graciouſly pleaſed to 
grant your royal licence for the ſaid Mr. 
Solicitor General and the faid T. C. Eſq; 

to be of Counſel for your petitioners in 

the ſaid cauſe, as often as there ſhall be 
And your petitioners, &c. 


This petition is wrote upon unſtamped paper, 
and carried to the Secretary's office. 


Here follows the order upon the above petition : 


HEREAS A. B. &c. have by their 
| petition humbly repreſented unto us, that 
they are plaintiffs in a cauſe in Chancery, wherein 
our Attorney General and others are defendants, 
and that they all along have adviſed with our 
'truſty and well-beloved Solicitor General, and : 
7. C. Eſq; two of our Counſel learned in the law, : 


90 


But foraſmuch as they cannot plead for the peti. 


" humbly prayed us to grant our royal licence to our 
accordingly hereby diſpenſe with our ſaid Solicitor 


_ Cauſe, as often as there ſhall be occaſion. 


his name wrote with his own hand. The order i; 
one Counſel to plead; about ten pounds for two 


mitted to plead thereby, at the time you deliver 


* 
0 Ve 


Petttions, [the forms of.] 


tioners in the ſaid cauſe without our royal licence, 
diſpenſing therewith; they have therefore moſt 


ſaid Solicitor General and T. C. to be of Counſel 
for them in the ſaid cauſe; We are graciouſſy 
pleaſed to condeſcend to their requeſt, and we do 


General and T. C. and give them power, licence, 
and permiſſion to appear in the behalf of the faid 
A. B. &c. to be of Counſel for them in the ſaid 


Given at our court at St. Tamesis the —— 
day of 1744. in the eighteenth year d 


By his Majeſty's command. 


HolLLES NEWS ASTII. 
Solicitor General and 8 N | 
T. C. Eſq; licence 

to plead. 


Towards the top thereof is the King's ſeal, and 


upon treble half-crown ſtamps. The whole ex. 
pence hereof is about eight pounds, if it be for 


Counſel, and about twelve pounds for three. 

This order muſt be ſhewn to the Counſel per- 
your. briefs, _ | Sb 

As we have, among the precedents of peti- 
tions, given one to the Lord Chancellor for his 
letter miſſive to a Nobleman to appear in Chan- 
cery, it may not be amiſs in this place to inſert 
the letter itſelf. : | 


- 


Lore 


Wetton, [the forms of ] 


Lord Chancellor's letter mi ſſive 60 a Nobleman 4 
to appear and anſwer. 355 


My Lord, 


A FTER my hearty commendations to your 
. Lordſhip, this is to inform you, that there 
is a bill exhibited in the high court of Chancery 
againſt your Lordſhip by A. B. &c. of which I 
have thought fit to give your Lordſhip notice, 
rather by this letter, than by awarding his Ma- 
jeſty*s ordinary proceſs againſt you; wherefore I 
do, at the requeſt of the faid 4. B. (according 
to the manner uſed to perſons of your quality) 
deſire your Lordſhip to give order for the entring 
your appearance the day, Cc. next, and putting 
in your anſwer to the ſaid bill, according to the 
uſual courſe, with all convenient ſpeed ; not 
doubt ing your care herein, | 


L. 


| 2 
id | | 7 am, 
l Great Ormond- | 
Nr fereet, 1 Jan. ny Lord, 
0 1744. . 
. your Lordſhip's 


bumble ſervant, 


H. C. 


Petition 
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Petition for a ſubpœna returnable imme. 
Dy „ 


Between 4. B. plaintiff, | 
C. D. defendant, 


To the right honourable the Maſter of the Rolls, 
We bumble petition of the plaintiff, 
Sheweth, 


T HAT your petitioner having filed his bill in 
this honourable court againſt the ſaid defen- 


dant, and the faid defendant living and reſiding 
within 


miles of the city of London, as by 
the affidavit annexed appears; 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to take out proceſs of ſubpæna for the ſaid 
defendant to appear to and anſwer your 

| petitioner's ſaid bill, returnable imme- 
diately. 


And your petitioner ſhall ever pray, &c. 


Petition 


Erreger 
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Petition for proceſs of contempt returnable 
immediately. | 


— 


Between A. B. plaintiff, | 
C. D. defendant. 


. To the right honourable the Maſter of the Rolls, 
The humble petition of the plaimiiff, | 


| Sheweth, 5 N 
5 1 your petitioner, in Eaſter Term laſt 
5 paſt, exhibited his bill in this honourable 
court againſt the defendant, to which the ſaid de- 
fendant appeared, but hath neglected to put in 

his anſwer thereto; and the ſaid defendant living 
and reſiding within the diſtance of miles 
from the city of London, as by the affidavit an- 
nexed appea : N 


. * 


9 — — 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to make out proceſs of contempt againſt 
the ſaid defendant, for want of his anſwer, 

_ returnable immediately. | 


; 
So 
8 
£ 
1 


Aud your petitioner thall ever pray, 8c. 


Petition 
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Petition to Lord Chancellor for bis Lord [ 
letter to a Nobleman. : 


Heme AB. — — plaintiff 
"0p Pulte of E. defendant. 


To the right honourable the Lord High Chancellor of 
Great Britain. 


Pg 


- he bumble _ of the uml. 


dee. 
THAT your petitioner hath exhibited his bill 
into this honourable court againſt the faid 
C. Dyke of E. who in regard to his quality can- 


not be compelled, by the ordinary proceſs of. this 
court, to appear to "your petitioner's ſaid bill; 


- Your petitioner therefore moſt humbly prays 
your Lordſhip's letter miſſive directed to 
the ſaid C. Duke of E. deſiring his Grace 
to — to your petitioner's {aid bill on 
che — day of —— next. p 


a your petitioner ſhall ever pray, &c, 


Petiticy 
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Petition to amend a Bill, by adding « a de- 
fendant. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right onourable the Maſter of the Ralls. 
The bumble petition Ul the uu. 
Sheweth, 


3 


honourable court againſt the defendant in 
Term laſt, to which the Os hath 


| our petitioner is adviſed to make f F. a de- 
E fendant in this cauſe. 


amend his bill, by adding the ſaid E. F. 
a defendant thereto, with apt words to 
charge him. 


Petition 


HAT your petitioner filed his bill in this 


4. ppeared and put in his anſwer ; n which 


Your petitioner therefore moſt humbly prays 
your Honour, that he may have leave to 


And your petitioner ſhall ever pray, &c. 
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Petition to —_ ab I, on payment of twenty 
filling coſts. 


Between A. B. — — plaintiff, _Y 
C. D. and others defendants. 


h the 4 honourable, &e, 
Dee bumble petition of the nale. 1 
 Sheweth, | 


in this honourable court againſt the defen- 
dant C. D. and others, the ſaid defendant C. D. 
hath only put in his anſwer thereto, (none other 
of the defendants having yet appeared thereto); 
upon peruſal of whoſe anſwer, your petitioner i 
adviſed by his counſel to amend his bull. 


«Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
to amend his bill, upon payment of twenty 
ſhillings coſts to the ſaid defendant C. D, 
or his clerk in court, in reſpect thereof. 


- 1 — — 
— — In _ 


And your petitioner ſhall ever pray, &c. 


_—_ 


— 
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| 13 HA your petitioner Sd filed his bill 


\ 
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Petition for a plaintiff to diſmiſs his own bill 
„ ee with e oft = | 


Between A. B. plaintiff, 
| C. D. defendant. . 


_ 75 the right honourable, &c. 
The bumble petition of the plaintiff, 


5 HAT. your petitioner having exhibited his 
57 bill into this honourable court againſt the 
defendant, ſince which the ſaid defendant hath 
WWput in his anſwer thereto, upon peruſal whereof 
our petitioner is adviſed to diſmiſs his bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that his faid bill may ſtand 
diſmiſſed out of this, court with coſts to 
be taxed. by one of the Maſters of this 
court. 


1 


And your petitioner Hall ever pray, &c. 


H Petition 
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Petition to refer an examination to a Mafer, 
and to tax cofts upon the breach of an order. 


Beyween 4 B. plaint, | 
C. D. 


To the right bong able the Maſter of the Rolls. 
The bumblz Peeition F * 


 Sheweth, 


HAT the defendant rig we G 
on interrogatories touching a contempt laid 


to his charge, for breach of an order of this coun 


of the —— day of laſt, hs <0 ora 
examined witneſſes for proof 


Tour petitioner humbly our Honour, 
_ it may be mob rn? aſter of this 
court to >> under of the ſaid examination 


and depoſitions, and to certify whether 
the Atkins hath committed the con- 
tempt laid to his charge, and to tax coſts 
* en to the general order in tht 


behalf. 
And your petitioner ſhall ever pray, &c, 


< | 3+: Petilion 


* 4 * Mu 
. * 


C. 
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pin fo be d ;ſcharged out of col of the 


 Serjeant at arms. 


Between A. B. and C. D. plaintiffs, 
E. F and G. H. defendants. 


3 2 the right bonourabl the Maſter of the Rolls, 
We bumble petition of the defen Jan 3 | 


* 8 


. n . , 
” 281 f . * , 5 4 


{HAT your kaun, are 4 have been 
(for £1.20 a fortnight) in ks of the Set- 
jeant, at arms attending this honourable court, for 
not anſwering to the plaintiff's bill, which yo 2 

titioners have ſince anſwered, and paid the co 
: the contempt, and the clerk of the other fide 
doth conſent to your petitioners diſcharge, as "y 
the certificate annexed appears. 


- Your! peritioners therefore bumbly pray your 
Honour, .that your petitioners may 

diſcharged. out of the cuſtody of the Ser- 

jeant at arms, paying their fees. 


46d your petitioner Ae ever pray, &e. 


Fs: Petition 
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| Petiti on for a return of a writ of inquiry, 


Between A. B. plaintiff, 

| E. B. defendan t. 
J the right bonourable the Maſter of the Rolls 

We bumble petition of the defendant, 
Sheweth, „ 
HAT your petitioner was this day ſerved 
with the injundtion of this court, to. ſtay his 
proceedings at law for the matters here in queſtion, 
with the uſual clauſe of liberty, in default of: 
plea, to enter up judgment, with ſtay of exe. 
eution. e e | | | 

That there being default of a plea, your peti 
tioner had an interlocutory judgment, and a vit 
of inquiry iſſued, and was long ſince delivered to 


the ſheriff, who executed the ſame this day. 
That without a return of the writ, your pet! 


tioner cannot have a final judgment. 


Your petitioner humbly prays your Honour, 
that he may be at liberty to call for the 
return of the ſaid writ, - and to enter up: 
final judgment, he being willing to ſtay 
execution according to the ſaid injunction. 


And your petitioner ball ever pray, &. 


Pelitiu 


| Petitions, line forms - TW 


Petition for plaintiff to give ſecurity to an- 
fer coſts, and for a month's time to anſwer 
after ſuch ſecurity given. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right bonourable, &c. 
We humble petition of the defendant, 


Sheweth, | | | 
1 the plaintiff having filed his bill in 


and cauſed a ſubpæna to appear and anſwer to the 
ſaid bill to be ſerved on your petitioner, to which 
your petitioner hath accordingly appeared, and 
taken a copy of the ſaid bill; and his time for 
anſwering not being yet expired, nor being in 
contempt, 8 | 


eas, and your petitioner lives in the city of London. 


Your petitioner therefore moſt humbly prays 


ur, 

the your Honour, that the plaintiff may pro- 
pa cure ſome ſufficient perſon here in England 
tay to give ſecurity according to the courſe of 


the court, ro anſwer coſts before your pe- 
titioner be obliged to anſwer the ſaid bill, 


month's time to plead, anſwer, or demur 
to the ſaid bill after ſuch ſecurity given. 


And your petitioner, &c. 


— 


uin H 3 ol 


this honourable court againſt your petitioner, 


Thad che plaintiff by his bill ſtiles himſelf of 
ew York in che Waſt-Indies in parts beyond the 


and that your petitioner may have a 
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wC.; - Petitions, [the forms of.] 
A petition of plaintiffs to be admitted in 


forma pauper'. 


Between N. M. and | complainants, 


H. B. and E. his wife, ! . 
S. N. L. L. and H. his _ = 
wife, and S. M. and M. defendants. . 
his wife. | x 


To the right bonourable, &c. 
The bumble petition of the plaintiffs, 
 Sheweth, | 
di HAT your petitioners having filed their 
bill in this honourable court againſt the ſaid 
defendants ; thereby ſetting forth, that H. O. late 
of — in the county of ———, widow, de- 
ceaſed, at the time of her death, which happened Wl 
in April 1731. was poſſeſſed of a perſonal eſtate, f 
value 1500 l. and died inteſtate without iſſue, Wil 
leaving your petitioners and the defendants E. B. 
S. N. H. L. and M. M. her neareſt relations and 
next of kin, to whom her perſonal eſtate ought 
to have come and been equally divided amongſt 
them, according to the ſtatute of diſtribution of 
inteſtates eſtates, | | 
Thar the inteſtate dying at — aforeſaid, 
and your petitioners living very remote from 
her, and defendant E. wife of defendant B. living 
with or near the inteſtate at her deceaſe, ob- 
rained adminiſtration to her, and ſhe and her 
ſaid huſband poſſeſſed themſelves of all the in- 
teſtate*s perſonal eſtate and effects, and your pe- 
titioners being intire ſtrangers to the inteſtate's 


circumſtances, the ſaid defendant B. and his 1 
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Petition, [the forms of]! 


ſent to the plaintiff. N. 561. and to the plaintiff | 


S. 50 l. ſeparately, aſſuring them that the faid 
reſpective ſums were your petitioners reſpective 


full diſtributive ſhares of the ſaid inteſtate*s per- 


ſonal eſtate; and at the ſame time ſent general 
releaſes therewith, which your petitioners upon 
ſuch report and affurances were prevailed upon 
to execute, relying on ſuch aſſurances to be true. 
That your petitioners have fince diſcovered 
that the faid inteſtate died poſſeſſed of a perſonal 
eſtate, value 1 500 J. as aforeſaid, and that they 
were impoſed upon in the ſaid releaſes, the ſame 
being obtained by fraud and falſe ſuggeſtions; 


and therefore filed their bill in this honourable 
court againſt the ſaid defendants to ſet aſide the 


ſaid releaſes further than they extend as diſcharges 


for 30 J. and 561. and to have an account of all 


the inteſtate's perſonal” eſtate, and that your pe- 


titioners may be paid their full and diſtributive 


ſhares of all the ſaid inteſtate's perſonal eſtate. 

That the faid defendants H. B. and E. his 
wife, have put in their ſeparate anſwers to your 
petitioners id bill; and the ſaid H. B. (amongſt 
other things) admits the ſaid inteſtate died with- 
out iſſue, poſſeſſed of a perſonal eſtate of about 
10001, value, which he and his faid wife poſ- 
ſeſſed themſelves of, and that the petitioners were 
intitled as aforeſaid, and that they received no 
more than the aforeſaid. reſpective ſums of 56 J. 
and 50 l. and were induced to give releaſes, or 
diſcharges, as aforeſaid, which he ſays he believes 
they would not have given, if truly informed of 
the ſaid perſonal eſtate: And the ſaid E. B. 


(amongſt other things) admits the ſaid inteſtate 


died poſſeſſed of a conſiderable perſonal eſtate; 


but inſiſts that your petitioners executed general 


releaſes to her and her huſband, at the times 


they received the ſaid reſpective ſums of 56 J. 


H 4 and 
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Petitions, [che forms of.] | 
and gol. and inſiſts on their being ſufficient dif. 
charges; but has not thought fit to plead the ſaid 
releaſes. ES 5 - 

That your petitioners, by reaſon of their po- 
yerty, as appears by affidayit annexed, are utterly 
unable to proſecute their ſaid ſuit, unleſs they be 
admitted ſo to do in forma paupere. 


Your petitioners therefore moſt humbly pray 
your Honour, that they may be admitted 
to proſecute their ſaid ſuit in forma pauper; 
and that Mr. — may be aſſigned their 
Counſe], and Mr. their Six clerk. 


And your petitianer ſhall ever pray, &c. 
I humbly conceive that the plaintiffs bave juf 
cauſe 10 be relieved touching the matters of this pe. 
titien, and for which they have exhibited their bill, 


A. B. 


Petition 


Deinen, [the forms of.] 


Petit tion of 4 defendant to be admitted in 
forma pauperis. | 


Between A. B. alindif 
| C1 defendant. 


7 o the right bonourable, &c. 
The bumble W of the ahmen. 


Sheweth, 


f Bape! your petitioner is forved wich 3 
to appear to and anſwer the plaintiff's bill, 
but being very poor, (as by affidavit appears) is 
(by reaſon of ſuch his extreme poverty) unable to 
gnake his defence thereto, if not permitted to de- 


fend in forma pauperis. 


Lour petitioner therefore moſt humbly prays 


for his counſel Mr, —, and Mr, —— 
for his ſix clerk. 


And your petitioner ſhall ever pray, &c. 


a_— 4 Petition 


your Honour to admit him to defend this 
ſuit in forma pauperis, and to aſſign him 
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Petttions, [the forms of 


Petition (after an attachment) for a dedimiis 


poteſtatem, and for time to return the an- 


fader thereon. 


Between A. B. plaintiff, 
-C..D. defendant. 


To the right honourable, &c. 
The bumble . of the defendant | 


Sheweth, 


T HAT the plaintiff having extfibieed his 


bill into this honourable court againſt your 
petitioner and others, and ſerved your petirioner 
with procels returnable the firſt day of laſt Term, 
your petitioner appeared thereto, but the. wri- 
tings that related to the matters in queſtion. not 
being in your petitioner's hands, your petitioner 
could not poſſibly procure the ſame ſo as to 
perfect his anſwer by the time allowed by the 
rules of this court; whereupon your petitioner 
has been lately arreſted upon an attachment of 
contempt iſſuing out of this honourable court. 
That your petitioner living one hundred miles 
diſtant from London, and being willing to enter 
his appearance with the Regiſter by his clerk in 
court as upon the attachment; 


Your petitioner ben moſt humbly prays 
your Honour, that he may be at liberty 
to take out a dedimus poteſtatem, returnable 
the firſt return of next Term to take his 
anſwer, and that he may have a week 


allowed him within the ſaid Term, to 
return 


WIE 
* 


the ſame may be ſtayed. 
| And your petitioner, &c. 
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Note; This is 4 anſwered, that defen- 


r 


days. 
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Petition to put in an anſwer wi bout oath, 


Between A. B. plaintiff, 
C. D. defendant. 


25 a the right bonoarable dec. 


The. aun i 75 the defendants 
 Cheweth, 


i HAT your petitioner is made a party to 
the plaintiff's bill exhibited in this court, 
merely for the ſake of form. 


That the plaintiff is willing that your peti- 


without oath, and hath by his clerk in court f 
nified his conſent thereto. 


Your petitioner therefore 8 prays your 
Honour, that he may have leave to put 


tiff's bill. 
And your petitioner ſhall ever pray, &c. 


Note; To this petition and all other petitions 
which "_ the clerk in court's conſent, he 


ſigns 


return the . & EY a in tlie mean | 
time all further proceedings for” want ol 


dant enter his Pe with the Regiſter i in four 


tioner's anſwer to the ſaid bill ſhould be put in 


in his anſwer without oath to the plain 
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- Petitions, [the forms of.] 
ſigns in-theſe words, I do conſent to the prayer of 
this petition, if your honour ſhall pleaſe to order the 
ſame. 2 b ht: 1. 


Petition for time fo anſwer. - 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, dec. 
The humble petition of the defendant, 
| | Sheweth, ny ; 3 
T HAT the plaintiff having filed his bill in 
this honourable court againſt your petitioner 

and others, whereto your petitioner hath appeared, 
and taken an office copy thereof, and his time for 
anſwering not being yet expired, nor being in 
n rf ² w bs 


Your petitioner therefore moſt humbly prays 
your Honour to grant unto your peti- 
tioner a month's time to plead, anſwer or 
demur to the plaintiff's bill, not demur- 
ring alone. x 


And your petitioner ſhall ever pray, &c. 


Petition 


Petitions, [the forms of.] 
Hau ar a feme covert to anſwer without 
# * ber huſband. 


Between A. . — Ibintiff, 
.. and E. bis wife defendants. 


To, a 


ri leak oe 
© the defendant C. D. FY 


Sbewell, mig 


T* AT 40 plaintif hath r his bil 


in this honourable court againſt your peti- 
tioner and her ſaid huſband, whereto your peti- 
tioner' hath appeared; and in regard your peti- 


tioner's {aid huſband hath abſconded and lived 


ſeparate from her theſe two years; 


Your petitioner therefore moſt humbly prays 
pour Honour, that ſhe may be at liberty 


to put in her anſwer to the * 8 laid 


bill without her huſband. 
And Jour petitioner, &c. 


Petition 


8 * . : : 
77. . EY” 
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7 . i 1 
A AIMS Je r n 2 
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{ Petieldns/ Iibe wr d] 
* Wer Yo unfure, "Ad. Een 


jus. 


ener, A. B. plaid, 
cxanbagtsk ei. B. ends. 


To the right bonourable, &c. 
The humble petit f SG 15 


— 
HAT the plaintiff having led Bis bil 
againſt your Petitioner, he N 
ereto 150 t taken a copy 45 
That your petitioner dee 1 in the ee coun 
2, 7; commiſſion is iſſued to ks; his an- 
wet, ana. made. returnable in br b, be 
but your petitioner finds he ſha not 18 0 to 
5 the ſame within the time limited by the 
ſtrict rules of the court; and foraſmuch as your 
petitioner is not in ee not * 1 had any 
order for time; 5 


Your melt bund a You! We 
that he may have time to put in his an- 
ſwer to the ſaid bill, until ———, and 

that all proceſs of contem wa want there- 
of be in the mean time 


« 


And your . &c. 


3 


* . 


63e yore iſſue joineu. 


Between A. B. plaintiff, 
A C. D. defendanit. 


To the right honourable, &c. | | | 
The bumble petition of the plaintiff, ; 
. 


3 chis honourable court againſt the ſaid defen- 
dant, whereto he hath ared; but the ſaid de- 
fendant living a great diſtance from London in the 
country, he hath obtained time to put in his an- 
ſwer till the firſt day of next Hilary Term. 


That one G. H. of, Cc. gentleman, a very ma- 


terial wirneſs for your petitioner in this cauſe, and 


without the benefit of whoſe evidence, your peti- 


tioner (as he is adviſed) cannot ſafely proceed to a 
hearing of this cauſe; and the ſaid G. H. being 
ſeventy years of age or upwards, and very weak 
and infirm, ſo that in all probability he may not 
live till your petitioner can bring his cauſe to an 
iſſue, as by the affidavit annexed appears. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
forthwith to examine the ſaid G. H. de 
bene eſſe, as a witneſs for your petitioner in 
this cauſe, ſaving all juſt exceptions. 


And your petitioner ſpall ever pray, &c. 


Petition 


HAT your petitioner having filed his bill in 


2II 


IM 


4 


1 =P = 
= n == : 
5 4 = ES * 
n 


—— 


7 A IOER 1 


4c 


. 0 
— — — — * . —— 
— 5 — 


— I — — 


——— 


k n 
o \ \ F 

| * = 1 — ER) ny. TR I 

* b \ \ 0 he BE OCR ECT . 

Os LEE IT 1 5 5 I GA _ = * | | 

4 * 8 TE. *= — _ - : * ws N 2 . _ _ F j 
— —— r Oo AB = Roan: PE Rn ITT TUES 
8 & l — * * . _— ” IE 5 — * — 2 3 8 
1 L 9 * I : — — 
A L _ aA... - J * k . af PIE 


— — 
= C 
— — 


— m — 


= 3 a, Cr = 9 i 

FFF ET 

p ' TY * 2 „ 
9 — EREDY N * e 8 
ey i. — r r 
—— ¶ — at — 5 F 4 1 . ye 2 

: _ © mag; , — 
— 
— 


thereto, and taken a copy. 


who refuſes to give names for that purpoſe. 


15 Petitions, [the forms of.] 


Petition for a ſpecial commiſſion, and for com- 


miſſioners names, or in default, the com- 
miſſion to iſſue ex parte. 


Between A. B. plaintiff, 
C. D. defendant. 


Ta the right honourable, cc. 
The humble petition of the defendant, 
6 Sheweth, 25 2 5 Ruth? | . 
HA on the day of. aſt, the 


1 plaintiff exhibited his bill in this honourablc 


court againſt 'your petitioner, who has appeared 

That your petitioner's clerk in court has often- 
times applied to the plaintiff*s clerk for commil- 
ſioners names for taking your petitioner's anſwer, 
That your petitioner reſides in the county of 
„and is adviſed to plead, anſwer and de- 


mur to the ſaid bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
take out a commiſſion to plead, anſwer 
and demur to the plaintiff*s bill; and that 
the plaintiff's clerk in court may in two 
days after notice hereof give commiſſioners 
names to the petitioner's clerk in court, to 
take your petitioner's plea, anſwer and de- 


murrer, or in default thereof, that your pe- 


titioner may be at liberty to take out the 
ſaid commiſſion directed to his own com- 


miſſioners. 1 
And your petitioner, &c. 
3 Petition 


. 
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Petition for a. 1 to An a guardian, 
57 to take the defendant's ſr. by =_ 
guardian. 


n > 4 FORTS. 74 
Between 45 and chen kale 


5 


re bunt pin ade, 
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HAT the plaintiff exhibired PE bill in f 

this honourable court againſt your r 
roger, to which he has ares” and taken. . 
office copy. ar 

That titioner refidi in the county of 
— ui pods cg to rake his an- 
ſwer ; and the plaindiffs have given commiſſioners. 
names for that purpoſe. % n 

But foraſmuch as- your petitioner. is an infant, 
and cannot anſwer the plainciffs bill, nor. defend © 
hay ſuit er l a ar N 1 


Yi petitioner e bubly prays your 

- Honour,' that he may be at liberty to ſue 
Out a commiſſion to aſſign him a guardian, 
and to take his anſwer by ſuch guardian. 


Aud your petitioner ſhall ever pray, &c. 


Voz. L | 3 0 Petition 


= 


* 


delay, Who is defirow that this miſtae ſhould, be 


Petitiots, Ihe Grths of 


Pitition 29 ral W ahbe. de novo, and 1 * 
amend ib e fray fore ſs. | 


Between A. B. plaintiff, 
—— C. D. alan. d 338 1 


: AM. 43 
To 45 Pa bonourable, ccc. 
The humble pithtion of "Be Af, 


Sheweth,. TIA n K — Nang Nenn 
HAT in Hilary Term laſt the ani Gil filed 
his bill in this 3 court againſt 
. conch armed chmmiſſion iſſued to take fox 
[Wwei, by virtue whereof it was ta 
filedi but on looking into the ſame, 


l 


there appeared to be a miſtake in the caption, 


whereupoo: the plaintiff obtained an order to ſup- 
preſs the fall anſwer,” it not appearing by che ſaid 
caption that your petitioner W cet n iO Fe: 
truth of the ſaid anſwer. og 357 —_— 
That in regard. this. is in your ; petitiner's ou 


Fl 


rectified, and is ready and willing to pay the plain 
tiff his coſts out of purſe touching the lajd orders 


Tour petitioner therefore moſt humbly Prays 


VourHonpur, that he may Be at liberty to 
ue out another commiſſion Aid to, the 


former comfniſſioners to take his faid an- 
wer de novo, and that the caption thereof 


may be rectified or. amended; and that 
your petitioner may have three weeks time 
to return the ſame, and that all further 
proceedings for want thereof be in the 


mean time ſtayed. 

Aud your petitioner ſhall ever 3 &c. 
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A common petition iv rerei ue exceptions. 
Betwern . B. plaintiff. | 
OS: 5 
To the right bonotrable, Ec. 
The bundle petition of the plain, | 
I ”w_ ar your weld diving extiblred His 
dill in ris honourable art againſt the de- 
fendant, who harh put in his anſver-chetets, and 
tioner being adviſer} that the ſaid anſwe? 
lent in ſeveral material points, hath cauſed 
——— Bur the ſald e 
ceptions not coming in by the ume limited by 
| the rules of this . the deferens: def in 
court refined wy novepe ths ae, 12 
| 245 Your Petitioner therefore wt thrbly pay 9 
pot Honour, that the fila deferniant'y | wp 
N ee * wer ny teveive the kad, e i 


iu your peter ſl! r pm, dec. 
acepriotd cannot be ordetdd to be received as 


n n 2 OM 
8 f 
1 * = 


p in due time after three terms om the putting in 
t of the anſwer * ſpecial reaſons, | 


its:  Awotber 


Petitions, [tbe forms. of. 


Another petition to receive exceptions, . 


Between A. B. — 7 — 2 aintiff, 
C. D. and others, efendants. 


To the right boyourable, &c. CEE: 
8 The bumble Pettis of i e plain, 


e 
HAT your petitioner having exhibited his 
bill in this honourable: court againſt the gid 
defendant and others, the ſaid defendant put in 
his plea and anſwer ; on arguing of which plea on 
the —— day of laſt, it was ordered that 
3 the ſame ſhould ſtand for an anſwer, with liberty 
_ to your petitioner to except ſuch matter as in the 
WE | faid 7 are — K 
i our petitioner has many material excep- 
tions to Mer in purſuance of the ſaid order, but 
the drawing up and entring of the ſaid order, and 
Peres paring the "ſaid exceptions, which are long, 
ving already run out more than the time of 
courſe for delivering exceptions, the defendant's 
clerk i in court refuſes to accept the ſame. 


- Your petitioner therefore moſt humbly pur 
your Honour, that the ſaid — ; 


clerk in court may now receive your pi 
tioners exceptions. | F 
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A common petition to refer" exceptions. | 


Between A. B. plaintiff, » 
C. D. defendant. 


To the right bill =_— 
The bumble Fm of the plain, 0 
Sheweth, 5 ak 5 


H AT. your petitioner i filed excep- 
tions to the defendant's anſwer, and * 
time for — being expired; 


55 Your petitioner therefore moſt humbly prays 
your Honour, that it may be referred to 


one of the Maſters of this court, to cer- 
„tify whether the ſaid defendant's anſwer 
2d: 6 . in the Any een to, 


or not. A 1”; | 
2 And) Your rue al ever 22 &c. 
FE 
25 - 
X þ 2 3 7 Auoiber 
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Petltions, [tbe forms of;] 


Another petition to refer exceptions, 


Benyery, | B. A Cad 
7 en t. 


To the right — dec. 5 3 
The humble * of the pint, 


Sheweth, 


HAT your petitioner having exhibited his 
dill in che honourable court againſt the 


defendant, he appeared and put'in n bis of plea and 
anſwer thereto z- on arguing of which plea, on the 
day rg laſt the ſame was ordered 


to ſtand for an anſwer, with liberty to your peti- 
tioner 'to except to ch matters as in the laid 
order are mentioned. 

That your petitioner obrained your Honour's 
order of the day of laſt, that the 
defendant's clerk in court ſhould receive excep- 
tions as in due time, and accordingly your peti- 
tioner ſoon after delivered exceptions to the de- 
fendant's clerk in court; but the ſaid defendant 
hath not ſubmitted to put in a further anſwer, 
altho' his time for ſa doing is cared by the rules 


of this court. 


Your petitioner therefore moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court to look 
into your petitioner's bill, the defendant's 
plea and anſwer, and your petitioner's 
exceptions, and certify wherein the ſaid 
plea and anſwer is inſufficient. 


And your 9 ſhall ver pray, &c. 
Petition 


22S 0: RS „ A INOS 3 Be EN ; 
4 n , He IR IO : 85 
1 4 3 * N ES . £ 5 
n 47 * e 9 2 8 
N eee x 


8 FFF 


againſt him, apd à commiſſion of 1 ric 
hath been ſacd out, t, executed and \ _ 2 
your pecitianer "hath ſince diſtov 5 cher! 10 


1 8 one third part of the ſaid defiant haps 


Sendic to the hands of a perſon therein nam 
who We to _— the ſaid eſtate, 0 


Petition to rene 4 ame e 4 


2 . 2 
- Bermeen 4 4. B. pling, 8 


efendant. 
"fo — 7 >. nn 


7 o the ks — the Lond High — of 


Grelt Britain. 
: 5s VEIL 55 * dn 
The _ prion & ihe Pin, 


A 3 


oval 


HAT the defendant having, 00 * 94 
ſwer your petitioner's b ef 


ee to a ſequeſtration hath been 15 0 


s ſequeſtred, and a that che ſaid com 
th 


Four i refers moſt Kumbly pray 

your Laie — at 12 may be at libert 
do take out à new mmiſſion of ſeque- 
ſtration to ſequeſter the ſaid defendant' $ 
afar, drectey to new commiſſioners. 


Aud your petitioner 2 der pray, &c. 
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Petitions, [the forms:of.] 


Petition to withdraw. a replication and amend 


a bill, upon payment of twenty ſhillings cofts 
to fach de efendants as have anſwered. 


Berween . B. — — — A 


To the right . A &c. 
The bumble petition of ihe plainif, 


 Shewpeth, 5 


Tut ſome; time Gnce, your petitioner | "ob 
his. bill in chis honourable court againſt the 


aid defendants, to which they appeared and an- 


ſwered, and your peticioner replied, but no wit- 
neſſes have been yet examined in the ſald cauſe. 

That your petitioner, is ſince adviſed to amend 
his faid-bill, by adding R. B. a defendant with 
Proper charges; and foraſmuch as this 1 is in b 
petitioner's own delay; pad. 0 5 3 


60. 


' Your petitioner moſt 3 ptays your 


„ 171889 


* - - Honour, that he may have leave to with 


draw his r lication, and amend. his bill, 


EO as he ſhall be adviſed ; on amending the 


copies of the ſaid bill of ſuch of the de- 
— who have anſwered the ſame, 


2 not requiring any anfwer 
os 1 mended bill from the ſaid defen- 


dants who have already anſwered. 
And your petitioner ſhall ever pray, Kc. 


ko. FY > | | Wo b : Pelilion 


| Prriions [foro ©] 
ou N Yor 11758 


— 3339 


Petition fir fabpeene's 8 yy rejoin, a that 


© ſervice on the clerk in court may be 


good, and to Join and feril ke e N 


names. CS thy * . a „ 


Between 4 B. — — — ph He: 
C. D. and n defendants. 


* 
20 — * 0 * \ 
N 1 * my 


2 the. right honourable bee 


* * * * 
„„ 


T be bumble + petition 15 the tall. 


— 12 
4 HAT your petitioner filed his bill in this 


court againſt the ſaid defendanrs, who have 


appeared thereto and put in cheir anſwers, to 


which your petitioner hath _ and is deſirous 


to "= his . r 


Tour petitroner n tnmblyy prays yout 


Honour, that he may be at liberty to 


take out ſubpæna to rejoin, returnable 


immediately, and that ſervice thereof on 


the defendants clerks in court may be 


deemed good ſervice on the defendants, 


and that your petitioner may be at li- 
berty to ſue out a commiſſion for ex- 
amination of his witneſſes, returnable 
without delay, and that the defendants 
clerks in court do, in four days after, 


notice hereof, join and ſtrike commiſ- 
ſioners names with your petitioner's clerk 
in court, or in default thereof, that your 


petitioner 


petitioner may have a — di- 


rected to 70 own commillioners, | 
And your primer aalen ro. &. 


bb i. 
- 4a.” I 


N To the prayer of this petitian may be 
added, And that your petitioner may be at ** to 


1459 s 4.4 


examine in n 5 IE 


r = Le 


Petition. to join Dy 1 


names, or in default, to N. 2 M 


er pate. 
og A. B plintif, + 

C. D. defendant. .* 

25 the right honourable, Re. | 5 NA 15 

The bumble petition of the amn, 


Shewweth, gy 
T HAT on mathe — your 


petitioner was ſerved ook an order ob- 
tained upon the plaintiff*s petition of the ——— 
day of for a falpæna to rejoin, returnable 
immediately, and that ſervice thereof on your 


petitioner's clerk in court ſhould be good ſervice, 


and that the petitioner's: clerk in court ſhould in 
four days after notice join and ſtrike commiſſioners 
names with the plaintiff's clerk in court, or that 
in default thereof the ERS might ſue out a 
commiſſion directed to his own commiſſioners. 
That your petitioner, upon receiving the ſame, 
was ready to comply with the terms therein men- 


tioned, and „ applied to the 1 
| eler 


rike commiſſioners 


2 
* 


Fs LACED ORCS: 


clerk in cou, © join and ftrike commiſſioners 
names With him, whe informed your petitianer * 
clerk in court, that he had not names, and put 
him off wich wifling excuſes. 

That your petitioner has very good "reaſon to 
believe that ſuch excuſes were made marely for de- 
lay; and in regard your pet ioner hath ſeveral 


material witneſſes, as he is adviſed, to examine, 


and is deſirous the cauſe ſhould be ſpeeded ; 


Your. petitioner + mgſt. humbly 
FRO, that ar oat in court 
may in four days after notice join ſand 
Arike commiſſioners pames with your * . 
titioner's clerk, in court; or 


fault thereof, Fade petitioner ay fue on 2 out 


a commiſſion for examination 
30 to his own commiſſioners. 


e your alben bu e 9 


Petition 


your 
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Petition 70 bee N Joner's nume in a 
commiſſion, and for liberty to renew the 
N and * tine to return it. | 


{5 1 27 


1 4 


| Berween £ 8 laintiff, 2 
dekadent, 3 - | 


. 


7 the ** Add Sc. 
"The bumble . of the uu, oa 


Fe * a 1 +. ada 
T HAT your beute laſt Een 8 

tock out a commiſſion to examine witneſſes, 
wherein the defendant joined, but your petitioner 
was not able to execute he fame. 3 5 — Va- 
Arbe nan. a 5 : * 

hat your petitioner is in ho oing t 

ſame thi Vacation but one of . 
(to wit) T. B. Eſq; is engaged to be in London; 


- whereupon your petitioner hath named the per- 


ſons ſubſcribed in his room, but the defendant 

refuſes to ſtrike the ſaid names in hopes of delay- 

ng your petitioner, and that the Vacatipn may 
oſt. 


Tour petitioner therefore moſt badly prays 
your Honour, that he may be at liberty to 
alter the commiſſion, and that your Ho- 
nour will be pleaſed to appoint, which of 
the two perſons ſubſcribed ſhall ſtand in 
his room, and that your petitioner may be 
at liberty to renew the ſaid commiſſion, 
and to make the ſame returnable without 
delay. | 


And your Petitioner fa ever mo &c. 
Petition 


«* 
. 
"IF 
2 


Petitions, che form dH! 1425 


x. | Petition to examimie a defendant. MW. 
FI * RT, - Wh Ars: , 
Between A B. — — laing 
| C. D. and E. F. defendants. 


To the right r Se” 


The humble petition. of .the plaintiff, 


Soros e 

HAT iſſue being joined 3 in i this 0% your 

petitioner is adviſed that the ſaid defendant 

E. F. is a very material witneſs for your peti- 

tioner; and foraſmuch as he is no way concerted 
in point of intereſt, 


Your petitioner therefore moſt humbly prays | 
your Honour, that he may be at liberty to 
l examine the ſaid defendant E. F. at the 
examination of witneſſes in this cauſe, as 
a witneſs for your Pexitjoner, an ju 
R exceptions. uy 4 


And your * ſhall — pray, Kc. 
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and returned his commiſſion z but before 


yet glrem of executing ch6 nid eommiffon. 


Petitions, [ibs forms of. 7 
Petition 1 add an interrogatory or to, but 


not to examine any wings already ex · 


T7 


. 
_ 3 15 ni, a 
To the Vight bimoa able, Nc. 
The bumble petition of 6 the —_ 


Sheweth, - | 
HAT _s otttcidaer whole an ander fo 
A: eemmiſnon to examine witneſſes returtiable 
——, and accordingly examined feveral- 1 
Ca- 
tion paſſed, the defendant obtained an order for a 
commiſnon to examine witneſſes this Vacation ; 
and your petitioner has joined and ſtruck commiſ- 
ſioners natnts for that purpoſe; but n0 notice is 


That your petitioner is adviſed" it is neceſſary 
to add an inter rogatory 6 or two to bis former ſet 


of interrogatories. 


Your petitioner therefore humbly prays yout 
Honour, that he may be at liberty to add 
an interrogatory or two to his former ſet 
of interrogatories, but ſo as not to ex- 
amine any witneſs chat hath as hana 
examined. 


And your petitioner ſhall ever gray, &c. 


Petition 


FS. 4 
* 
* . 


Petition to enlarge baku. 


Berinen ay . intiff, 
. D. cſendant. 


7 o the right honorable Kc. 
The l petition -of the plat, 


 Sheweth, | ; 

HAT on the- ace a rule was en- 
tered by the ndabe s Clerk in Foe for 

: paſſing publication in this F which rul e is not 
: | yet expir ed. | 
= That your petitioner has not as 4 tai able 5 
to examine any witneſſes, tho” he hath ſeveral ma- 

terial witneſſes, (as he is adviſed) to examine in 


this cauſe, without whole teſtimon Harn 
ſafely proceed to a hearing. fg 4 


Your petitioner therefor moſt bub prays 
- your Honour, that publication in this 


cauſe may be enlarged till the firſt day of 
the next Term. 


And your pelitioner ſhall ever pray, &c. 


— 


Petition 
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Petitions,g{the forms, gs] 


Petition fo enlarge publication... 


® a+ a, 


Berween 4 A i, 
6.5. cfendant: © 


To the * pennreble be. 5 
The * Petition of the defendant, 1 


Sheweth, 


HAT. a commiſſion has been n | in 
this cauſe, and is returnable, ſince which 


* plaintiff hath given a 7 —— wliſh, bur 


the ſatne is not yet expired; oraſmuch E 
your petitioner hath ſeveral : witneſſes to 


examine in this cauſe who live i in and about the 


city of London; 


1311) 


22 Tour petitioner therefore moſt bene pe 
your Honour, that publication in 355 


may be enlarged for a fortnight. 


. de ende ur e ls, ths 
22 3 . - R 


Patition 


* * kw. AH 
— . 


Petitions, {the fotms of. 


Petition to enlarge publication, 
Between A. B. plaintiff, | 
C. D. defendant. F 
7 ; the right honourable, &c. 
7 be bumble petition of the defendant, 


Sheweth, | | 


TJ HAT this cauſe being at iſſue, ſeveral wit· 
neſſes have been examined on the part of 
the plaintiff, and this day being the day 


of , a rule is entered by the plaintiff's 


clerk in court, for paſſing publication in this 
cauſe. | | 


Solicitor's illneſs, your petitioner has not been 


he hath ſeveral very material witneſſes, (as he is 
adviſed) to examine; and in regard your peti- 
tioner hath no intention to poſtpone the ſetting 
down this cauſe for hearing, FO? 


Your petitioner therefore humbly prays your 


Honour, that publication in this cauſe 


may be enlarged for a month. 
And your petitioner ſhall ever pray, &c. 


FT HO K | Petition 


That by teaſon of your petitioner's and his 


able to examine his witneſſes this Vacation, altho? 
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Petitions, Ihe forms of.] 


Pebition to enlarge publication, ſo as not to 
hinder ſetting down. the cauſe, and for 
an original and croſs cauſe, to come on 
together. 


Between A. B. plaintiff, 
” Ce. D. defendant. 
And the ſaid C. D. plaintiff, 
And the ſaid A. B. defendant. 


: er ight honorable, &c. 
The humble petition of, &c. oo 


 Sheweth, | | 
TI AT theſe cauſes being at iſſue, com- 
1 miſſions were taken out and executed, and 
witneſſes examined thereupon in the laſt long 
Vacation. e ee ee 
That your petitioner (the plaintiff in the ori. 
ginal cauſe) the twenty-firſt inſtant cauſed a rule 
to be given for paſſing pans in the original 
cauſe, but having ſeveral material witneſſes (as he 
is adviſed) ſtill to examine, and your petitioners 
having conſented and agreed to the ſeveral mat- 
ters contained in the prayer of this petition, your 
petitioners clerks in court having ſubſcribed their 
names teſtifying ſuch conſent, = 
Your petitioners therefore moſt humbly pray 
your Honour, that publication may be 
enlarged in the original cauſe until the 
firft general ſeal after this Term, and that 
publication may then paſs in both cauſes, 
but not ſo as to hinder the plaintiff in the 
. original cauſe from ſetting down the 2 
| my | | 19 or 


- Petitions, [che forms of.] 131 

for hearing this Term, and that the plat VO Y 

tiff in the croſs cauſe may be at liberty to 3 
ſet down his cauſe to be heard at the ſame , 9 


And your petitioner all ever pray, dec. 


Petition to enlarge publication, and for 4 
| commiſſion to examine, c. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, r 
Te bumble petition of the defendant, 


JET the plaintiff has given rules to pro- 
duce witneſſes, and to paſs publication as of 
the laſt Term, but has not examined any wit- 

That your petitioner hath ſeveral very material 
witneſſes (as he is adviſed) to examine in this cauſe, 
vithout whoſe teſtimony he cannot ſafely proceed 
to a hearing; and foraſmuch as; your- petitioner 
res in, Cc. 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this 
cauſe may be enlarged until the firſt day 
the next Term, and that your petitioner 
may have a commiſſion for examination 

_ of witneſſes, and that the plaintiff's clerk 
in court may join and ſtrike commiſſioners 
natnes with your petitioner's clerk in court, 

in four days after notice to the plaintiff's 
ö _ cleft 


7 
p 
- 
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It: clerk in court, or that in default thereof, 


odut a commiſſion this Vacation directed to 


ä Aud your petitioner ſhall ever pray, &c, 


'T HAT your petitioner's cauſe being ſet don 


* enſuing, and ſubpenas to hear judgment have bei 
iſſued and ſerved on all the defendants, except: 


ſconding and concealing himſelf, ſo that your g 
titioner is not able to ſerve him with a ſbpæng 1M 
hear judgment in this cauſe, as by the affidavits 
nexed appears; e e 


vour petitioner may be at liberty to take 


his own commiſſioners. 


Petition to ſerve a ſubpoena. fo hear judgment | 
on a clerk in court, defendant abſconding- 
C. D. and others, defendants. 

To the right honourable, &c. r * 

The bumble petition of the plaintiff, 


Sheweth, 5 


af . 


to be heard on day of net 


defendant C. D. and the ſaid defendant C. B. »Mf 


Your petitioner therefore moſt humbly pr 
your Honour, that ſervice of the Gi i 
pæna to hear judgment on the ſaid dete 

dant C. Dis clerk in court may be deem 
good ſervice on che ſaid defendant, 


l g » 4 d 4 by * . i . y 
p . * 89 0 w ; i 
* 9 0 4 
And your petitzoner ſhall ever pray, 
. e SH: EG £07 VE IPOD £0 : 
ks * 1 
4 
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 Petitſons, [the forms of 1 


Petit on to prove an een viva voce at the 
OT: OE 


Between A. B. vlaintif, 
C. D. defendant, 


Wc o the right bonoerable, &c. | 
The hunble Pati y 8 eau, | 


Sheweth, 
12 this cauſe being ſet down to be heard 
before your Honour, your petitioner is ad- 
viſed it will * neceſſary for him to prove, at the 
hearing thereof, a certain bond bearing date the 
day of entered into by the faid 


defendant to your petitioner in the penalty of 


* 
v - 
* 


*. 


10007. conditoned for =o e on 283 in 


intereſt. 


Tour . therefore moſt humbly prays. 


your Honour, that he may be at E. at 
the hearing of this cauſe, to examine one 

or more witneſs or witneſſes viva voce to 
prove the ſaid bond. 


4nd your petitioner ſhall ever pray, &c. 
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Pen tion that an anſwer talen in ane cauſe 
may be read, and made uſe of at the bear- 


ing of another cauſe. 


— A. B. paintiff. 
3 defendant. 


25 the right honourable, &c. | 
The humble petition of FE defendant, 
4 Speweth > * 


HAT your petitioner * exhibited hl 
bill in this honourable court againſt the now 


plaintiff for a diſcovery of their right and title to 


the ſeveral premiſſes in queſtion in this cauſe, to 
_ the now A bn his anſwer 3 


Your petitioner Ae moſt humbly prays 
your Honour, that he may be at liberty to 
read and make uſe of the now plaintiff's 

anſwer put in to your. er s (aid bill 
at ak heaping oF this e 


2 Jour pettimr, &c, 


* 
ts 


N 14 3 8 Petition 
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Petition that depoſitions. talen in one cauſe 
nay be read and made uſe & at the tearing 


of another cau ſe. 


Between A. B. plaintiff, 
Bs defendant. | 


2 9 the 187ht bonouradle, &c. 
be bumble petition f 8 e 


Sheweth, 


* HAT one Mr. H. I. a mortgagee of the 
premiſſes in queſtion in this cauſe, havin 
ſome time heretofore exhibited his bill to forgdlol? 
in this — court againſt your petitioner 
a * the now plaintiff, and iſſue being thereupon 
joined, Fate witnellty were examined in the faid 


cauſe, a ; 74 


SS Your petitioner EF mt hum 1 
| your Honour, that he may be at liberty, 
: at the hearing of this cauſe, to read and 
make uſe of the depoſitions taken in the 
aid cauſe, ſaving all guſt hy eg 


And your petitioner halt ever proy, c. 


Ka Pein 


AY 
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Petition for leave to examine witneſſes after 
publication, upon the uſual affidavit. 


Between A. B. plaintiff, 
| C. D. defendant- | To 


To (he right honourable, & c. 
| The humble petition of the plaintiff, 


Sheweth, os 
HAT publication in this cauſe is paſſed, and 
ſdhe cauſe is ſer down for hearing before your 

- Honour, but your petitioner having ſeveral mate- 
rial witneſſes to examine, without whoſe evidence 
be cannot ſafely proceed to a hearing, and your 
petitioner, his clerk in court, and ſolicitor, ha- 
ying not ſeen or inſpected the depoſitions taken in 
this cauſe, or otherwiſe publiſhed or caufed to be 
publiſhed the fame, as by the affidavit annexed 


Your petitioner therefore moſt humbly prays 

your Honour, that publication in this cauſe 

may be enlarged for a fortnight, and the 
Fauſe adjourned for that time. 


Aud your petitioner ſhall ever pray, Kc. 


For the form of an affidavit to be annexed to 
this petition, vide affidavits, 


Petition 


_— n—_ „ 


it to amend the ſame. 


Petltlons, ſe forms ef) 


Petition to ſet down a cauſe for rebearing on 
defendant's having mage default, and rot 
appearing at the bearing. 6 


Shewerby z 


HAT this cauſe came on to be heard the 


day of laft, and your peti- 


tioner not attending, your Honour made the uſual 


decree; and your petitioner being willing to pay 
to the plaintiff the coſts of that day's attendance, 
' wheneyer the plaintiff's clerk in court ſhall think 
fit to deliver your petifioner a bill of the ſame; 


Your peticioner-therefore moſt humbly prays 
your Honour, to appoint ſome ſhort day 


for the hearing of this cauſe as to your 


1 


petitioner. 
And your petitioner ſhall ever pray, &c. 
Petition to ſet down a plea to be argued. 


1 Between A. B. — — plaintiff; gt? 


7 o the right honourable the Lord High Chancellor of 


. _ Great Britain. 


She bymble petition of the defendant C. P. 


 Sheweth, . 
HAT in——— Term laſt the plaintiff filed 


his bill in this honourable court againſt your 


petitioner and others, ſince which he has thought 
Thar 


137 


Debs. 
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FI That in your petitioner put in his plea 
and anſwer to the ſaid amended bill, which plea the 
plaintiff hath not yet ſer down to be argued. 


Your petitioner therefore humbly prays your 
Lordſhip, that he may be at liberty to ſet 
| down his plea to be argued ; and that your 
| Lordſhip would be pleaſed to appoint 2 
day for the arguing thereof, | 


And and petitioner foal ever pray, &c. 


bun to K 00 Wunde 70 4 Moſer 
| report, 


Between A. B. plaintiff, 125 * 
E. F. defendant. 


To, &c. 
The humble Petition of the plainiif, 


bewerb, 
HAT your petitioner bath hg filed ex- 
f ceptions to the report of Mr. K. one of the 
Maſters of this court, made in this cauſe bearing 
date the day of ——— laſt paſt, and de- 


poſited 51. as by . Regiſter's crime here · 
unto annexed appears. 


Your petitioner therefore moſt humbly prays 
your Lordſhip to appoint a ſhort day for 
the arguing of the ſaid exceptions. 


9.5) 


Aud your petitioner ſhall ever pray, &, 


Petition. 


 Petitlons, ihe forms of}. 


Pet tion to fr ron a cauſe 0 bearing. 


| Between A. B. plaintiff, 
| C. D. defendant. 


aſa the right bonourabte "Se; 
The bumble oy of th y pain, 
Sheweth, 


the day gf to paſs in this cauſe the 
firſt day 4 next Term; and your petitioner by the 
ſame or 


Tour petitioner therefore humbly prays pur 
Honour, that this cauſe may be ſer 
in the paper of cauſes for the laſt day "of 
cauſes within the next Term. 


nd your petitioner Hall ever pray, "be, 


Petition to appoint a Hort day for a farther 
bearing on a Maſter's report. 


| Between A. B. plaintiff, 
- C. D efendant. 


* 0 the right boncurable, &c. 
e bumble petition f the phinif, 
Sheweth, ; 


"PRAC on the hearing of this 2 on he 
—— day of —— 1944. it was ordered and 


decreed (as in the decree) and after the ſaid Maſter 
| ſhould 


HAT enblicicien 4 is by. order, bearing FR 


er is to procure the ſaid cauſe to be ſot 
down to be heard ſome time within the ſaid Term. 
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ſhould have made his report, ſueh farther order 


| ſhould be made therein as ſhould be juſt, 
That in purſuance thereof the ſaid Maſter hath 


made his report bearing date the . day a 
laſt paſt in relation thereto. 


Your petitioner therefore moſt humbly prays 
your Lordſhip to appoint a ſhort day for 
the hearing of this cauſe on the ſaid Ma- 


fter's report. 
And ou pion hl ever Proy, &c. 


Patties that + ha of- an order 40 on the 
clerks in We 1 8 be good feruice. 


W 1 
"ED. E Fade K defends 


To the right bonourable, &c. 
The n petition of oy plainif, 


1 5 


'T- HAT by the decres made on the hearing 
of this cauſe. the —— day of ——— 
1743. it was referred to Mr. T. one of the 
Maſters of this court, to compute what was 
due to your petitioner for principal, intereſt 
and cofts, for the ſum of 300 J. ſecured to your 
—_ on the premilſes in queſtion in this 
2 
That the ſaid Maſtet, by his report date 
wo ay Of —— . co Ar 


n 


Petitions, (che forms of.] 
due to your petitioner (on his ſaid ſecurity) the 
| ſum of 700 J. far his principal, intereſt and coſts, 
and your petitioner having on the day of 
1744. obtained an order of this court to 
confirm the ſaid report (unleſs cauſe), he has not 
been able to get the ſaid order ſerved upon the 
ſaid ſeveral defendants by reaſon the ſaid defen- 
dants live at a great diſtanee from each other in 
ſeveral counties of England, as by the affidavit 
annexed appear. 


Tour petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid 


order on the ſeveral clerks in court (who 


are concerned for the ſaid ſeveral defen- 
dants in this cauſe), - may be deemed 
good ſervice on the faid ſeveral defen- 


And your petitioner ſhall ever pray, 8c. 


4 


Petition to enter a decretal order nunc pro 


tunc. 
Between A. B. olaintif, 5 
| C. D. defendant. 
To the right honourable, &c. 
de bumble petition of, &c.. 
 _ - Sheweth, : DK 
T HAT upon the hearing of this cauſe the 


day of a decree was pro- 
nounced, which has fince been drawn up and 


3 


* k 
"ip * | 


paſſed 


paſſed by-the Regiltery/ — time ſor entring 

we Ba being en by the rules of the une 

© Your peritioner therefore . — prays "Rn 
Honour, that the ſaid decretal honey 1 


5 be entre nunc 720 unc. 


5510 ee pethioner ral error Kr 
Petition to fer awd jarel a decree nube pro 
tu 2 


1 


| Betercen A'B. —_— 
pH LV C. D. defendant. 


7 4 » the right bonnrable Kc. 
The humble E if the chin x 


Sberveth, 2 e 


TS AT the time for Ggning and incolling the 
decree in this cauſe is. elapſed, according to 
the ſtrit rules of the court. 


Your petitioner , therefore humbly prays 
your Honour, that, he may be at liberty 
to gn and inrol the ſaid decree nunc 


And your Petitioner ſhall ever pray, &c. 


— 
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4 petition for an inſant truſtee to convey, 
1 , Purſuant to Stat. 7 Run. | 
70 the right honourable, Kc. 


The humble petition, of M. C. widow and admini- 
ftratrix of ]. C. Eſq; deceaſed, . 


— 


tripartite, and made between N. K. of the town 
and county of S. Merchant, of the firſt part, 
T. M. of the ſaid town and county, Merchant, 
and E. his wife of the ſecond part, and your pe- 
titioner's ſaid late huſband by the name of F. C. 
of J. in the county of S. Eſq; of the third part, 
reciting as in the ſaid indenture of releaſe is reci- 
ted, and for the conſiderations therein mentioned, 
the ſaid N. X. T. M. and E. his wife did grant, 
releaſe and convey unto the ſaid 7. C. all that 
capital meſſuage or manſion-houſe, called or known 
by the name of B. H. otherwiſe — 
with its rights, members and appurtenances, ſituate 
and being in the town of S. aforeſaid, to hold to 
the ſaid J. C. his heirs and aſſigns, ſubject to a 
certain condition or proviſo of redemption on the 
payment of the principal ſum of one thouſand 
pounds and intereſt, by the ſaid T. M. and E. his 
wife, or either of them, their or either of their 
heirs, executors, adminiſtrators or aſſigns, to the 
ſaid 7. C. his heirs, executors, adminiſtrators or 
aſſigns, on the —— day of December then next. 


That 


TP HAT by indentures of leaſe and releaſe 
bearing date the 26th and 27th days of 
July 1728. the ſaid indenture of releaſe, being 
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* 


That the ſaid money was not paid according 
to the ſaid condition or proviſo, and there now 
Nun due and owing to the eſtate of the 


faid F. 


ſum of eight hundred pounds, with a conſiderable 
Herder AER RE | 
That the ſaid J. C, the mortgagee is lately dead 
inteſtate, leaving J. C. his ſon and heir at law 
an infant, under the age of twenty - ane years; 
and your petitioner being the widow of the ſaid 
F. C. deceaſed, hath duly obtained letters of ad. 
miniſtration of his perſonal eſtate, and is there. 
by, amongſt other things, become intitled to the 
principal money and intereſt now remaining due 
once ſaid mort. 
That your petitioner is adviſed that the faid 
J. C. the infant, is a truſtee of the legal eſtate 
of the ſaid mortgage, for the benefit of your 
petĩitioner, and enabled to convey within the 


| Petitions, [the forms of. } 


upon the faid mortgage, the principal 


intent aad meaning of the ſtatute; made in the 
7th. year of the reign of her late Majeſty Queen 


Anne, intitled, An aff to enable infants who art 


ſeiſed: or | poſſeſſed of eſtates in fet in truſt, or by way 
of mortgage, to make conveyances of ſuch eſtates, £ 
Your petitioner. therefore humbly prays n 
that your Honour will be pleaſed to or- fo. 

der the ſaid J. C. the infant to convey pr 

his legal eſtate in the ſaid mortgaged NM 
premiſſes to your petitioner, or as ſbe mi 

ſhall direct; or that your Honour wil der 
make ſuch other order for your peti- de 
tioner's relief in the premiſſes, as to your put 
NP. 


Honour ſhall ſeem meet. 


And your petitioner ſoall ever pray, &c, 
8 Jan. 
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157 fi ei o on yo wo l 
43 ie ee e Jan. 1733. 
Ii it be referred to à Maſter io examine and 
certify whether this is d mortgage within the meaning 
of the ſaid aft, and how much is due, and 'to whom 
the mortgage money doth belong; and after the Maſter 


be made as ſhall be juſt. 


y * * * ” 
I» 343) 1 


Petition for a. perſen come of age to enlarge 
time for ſhewing cauſe 'againſt a decree. 


Between A. B. plaintiff, 
C. D. defendant. 


85 To the right honourable, &c. $1 SOYA Y 

T b OT 92h 

The bumble petition-of the defendant - - 

e TOR 

11 

. T HAT upon heating this cauſe before your 

Honour the day of—— 1740. your pe- 
titioner being then an infant, it was (amongſt otſſer 
things) decreed, That in default of your petitionet's 

I paying what ſhould be certified due to the plaintiff 

r. 


for principal, intereſt and coſts on the mortgaged 
ekremiſſes in queſtion, at ſuch time and place as the 
Maſter ſhould appoint, that then your petitioner 
might be abſolutely forecloſed of all equity of re- 
vl demption to the ſame, unleſs your petitioner (being 
che heir at law) upon ſervice of a /ubpens for that 
d purpoſe, ſhould within ſix months, after he attains 

his age of twenty-one years; ſhew good cauſe to 
the contrary. 7 00 "© 


attained his age of twenty · one years, and hath 
deen ſerved with a ſubpeng according. 
i L That 


fhall have made bur report, ſuch farther order ſhall | 


That your petitioner about throe months ſince. | 
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 Petitions;-[the forms/6f.] 

That by reaſon of the Vacation your petitioner 
cannot apply to ſhew cauſe againſt the ſaid decree 
(if he ſhould: be adviſed fo tò dc), and for that 
the plaintiff cannot be a _ _ in poſ- 


even N \ 8. > 


\ Your petitioner 3 moſt humbly prays 
your Honour, that he may have till the 
end of the next Term to ſhew cauſe againſt 

the ſaid decree, and that in the mean time 

the ſaid plaintiff may be ſtayed from ma. 
king the ſaid decree bel againſt your 
petitioner. 


nifty Mud goiy'pititioner, &c, 


RAE End 


o 7 F- 


Petition to tax à ſolicitor's ball: F coſts. 
To tbe right biwoxrable," d. aud 
The probs op A, B. ttt 


$407 1 
Sibel, N TY 
T AT your petitioner ane: time Bien em 
1 ployed one Mr. C. D. (one of the ſoliciton 
&: this court) toiproſecute,- ſolicit and defend for 
your petitioner, 2 ſuits depending in thi 
court, and ſeveral other mmm as your pei. 
tioner's attorney and ſolicito. 
That the ſaid ſuits and matters being all long 
| fince Concluded; your petitioner hath often ap- 
— the ſaid Mr. D. to make out his bill of 
and diſburſements, and to give your petitioner 
an atcovrit-of whit monies be had received of 
your petitioner for and on account of the fame, 
and to give up and deliver to your petitioner - 


his deeds, papers, writings, books of account an 
vouchers, which he hath or ever had, —_— 


(0 


11 3 
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to your petitioner; your petitioner at the ſame 
time offering to pry and ſatisfy the ſaid Mr. D. 
for what ſhould appear to be juſtly due to him. 

But the ſaid Mr. B. hath hitherto neglected to do 
the ſame. 4212p 9 


Tour petitioner therefore moſt humbly prays 
your Honour, that the ſaid Mr. C. D. may 
be ordered to deliver to your petitioner his 
bill of fees and diſburſements, and that 
the ſame may be referred to one of the. 
Maſters of this court to be taxed, and that 
the ſaid Mr. D. may be examined upon 
interrogatories, of account upon oath, aa 
the Maſter ſhall think fit, as to all ſums, 
 teceived, or paid by or to the ſaid Mr. D. 
or to his uſe on account thereof, or touch- 
K 20S, any articles or charges in his ſaid pill, 
and that on payment of what (if any thing) 
ſhall appear due to the {aid Mr. D. or ia 
caſe he is overpaid, that he may refund 
and repay to your petitioner the overplus, 
and that he may be ordered to deliyer to 
- - Your petitioner upon oath, all deeds, pa- 
pets, Writings,, books of account and 
vouchers, which he hathy ox ever had, of 
or belonging to your petitioner; your pe- 
titioner hereby ſubmitting to pay what 
ſhall appear due to the ſaid Mr. D. and 
that all proceedings againſt your petitioner 
may be ſtayed till the Maſter ſhall have 
made his report. | 


And your petitioner, &c. 


1 Another 
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Another of the like ki nd upon a bill delivered, 


Between A. B. plaintiff, 
. defendant. 


To the right honourable, &c. 
The humble petition of the ruf. 


Sbetvetb, 

4 H AT your petitioner eme one Mr. 
1 6. E. (one of the ſolicitors of ils court) 

to proſecute and ſolicit this ſuit. 

That the faid Mr. G. hath delivered a bill of 
fees and diſburſements to your petitioner, which 
your petitioner conceives to be very extravagant; 
and the faid Mr. G. H. threatens to ſue your peti- 
tioner for the ſame, tho? your petitioner was al. 
ways, and is till ready and willing, and hereby 
offers to pay the ſaid Mr. G. his juſt fees and dis 


burſements. 


Your petitioner e moſt kumbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court to tax 
the ſaid Mr. G.*s bill, and that all pro- 
ceedings at law againſt your petitioner may 
in the mean time be ihiyed. 


And your petitioner ſhall ever pray, &c. 
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( 3dly) Of motions. 
pe A Motion is the requeſt of a party, made ore 


 tenus to the court by his counſel. - | 
And a motion of courſe is, where by a ſtand- 
ing rule, or the known courſe of the court, the 
thing requeſted is to be granted without hearing 
both ſides: On theſe motions no notice is necel- 
fary; nor will the court hear any defence againſt 
motions of courſe; but the adverſe party may 
move to ſer them aſide, if the orders fo obtained 
be to his prejudice, or obtained upon a falſe ſug- 
geſtion. And note; moſt matters of courſe may 
be granted on petition as well as on moving the 
court. | 5 
Other motions there are, which would be alſo 
of courſe, if the facts alledged ftood ſingle by 
themſelves; but becauſe there may be ſome other 
fact or circumſtance in the caſe, lock*d up in the 
breaſt of the party, which the court cannot then 
ſee, and ſuch motion requeſted ſeems to be of an 
extraordinary nature; therefore in ſuch caſes the = 
court uſually grants ſuch orders only niſi, altho = 
there be notice given. | | | | — 
There are likewiſe other motions which are not 
grounded on the general rules of the court, but are => 
ſometimes beſides, or againſt it; and theſe are 
granted or denied according to the diſcretion of 
the court, after hearing counſel on both ſides. | bw 
All motions made on extraordinary occaſions are _ i 
very rarely granted without notice; and generally 1 
in ſuch caſes an affidavit of the facts alledged muſt 
be read in court. And before any ſuch motion is 
made, and not defended by the adverſe party, an 
affidavit of notice muſt be filed, and a copy there- 
of produced under the hand of the Regiſter of 
the Affidavit Office or his deputy, if you think 
- E you 
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Ok Motions. 
you ſhall need to prove your notice. And notices 


of motion muſt. be in writing, and every thing 
the party moves for ſhould be expreſſed 8 1 


and they muſt be ſigned by the clerk: in chart, 


, torney or ſolicitor, otherwiſe. they are not gob 


They muſt be ſerved upon the adverſe Party, 
or, which is moſt uſual, on his clerk in court; or 
delivered at his ſeat to his clerk or agent. And 
they are to be ſerved two days before the mation 
be made; as if the motion is to be made on Thur/- 


day, the notice muſt be given at leaſt on Tueſday. 


But *ris not good to ſerve a notice on Saturday (but 
on Friday), to move on Monday; bande n not be- 
ing reckon'd a day in ſuch caſes. 


'A notice of motion to receive money out of | 


court muſt be ſerved perſonally, on the adverſe 
party, unleſs' the court upon a former motion has 
ordered ſo many days notice to the clerk in court, 
as may be ſufficient to ſend his client notice, and 
to have his anſwer; or if he be in the kingdom, 
but hard to be found, upon an affidavit thereof, 
ſuch notice may be ordered to be ſerved on the 


clerk i in court. | 
Motions may ſtand over to be heard another 


day where the court thinks fit. And if a notice 


of motion be given thrice and not moved, the 
Party giving it ſhall not move the fame notice 4 

urth time: But the adverſe counſel, upon pro- 
ducing theſe four notices, may pray the court that 


the party may pay the coſts of the three former 


notices before he moves the fourth notice; which 
the court generally orders: And if it be a matter 


of weight, and many counſel fet d, the court will 


order colts to be tax'd by a Maſter.. 

Ia Term, every Tueſuay, Thurſday and Saturday, 
are days for ſealing writs, except they be ſuch Ho. 
lidays when the court don't ſit. And {motions of 


courſe are uſually made every day in Term at the 
riling 


E 


Ok Botions:- 
riſing of the court; after che cauſes are heard. But 


every Thurſday in Term is appointed by the 20758 
to hear motions in general; and no cauſes are 
heard that * And ſo are the'firlt he. laft days 
of the Term for motions 253 15 

la the Vacation, only tlie days appointed 


by the Chandellor are days of motion; but the 


morning after Term, motions are made at "the 


Rolls. le bg Be Ry C33 4s $139 on! ry ib ſy TILA 
And a notice of motion g be in this manner. 
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i Chancery”. 6 n 3 


HE defendant intends Folthavh 0 8 n on 
Thurſday next, IF in ile Hgcalion yau "add 


yy g > the firſt General Seal, J or ſo ſoon aſter 


as counſel can be heard, that the time for redeem- 
ing the mortgaged premiſſes in queſtion jn this 


cauſe may be enlarged for three months an 
an the ere de of tm 1744. . JET 


Do Solicitor bor the woe 


if 


- (4rhly) of Wee, | 


A Reference is an order of the court, hereby 
divers matters, as exceptions, accounts, Cc. 
are referr'd to a Maſter to examine, and make his 
reports therein; to the end that the court may 
make an order abſolute, and determine ſuch matters. 


And ſometimes Maſters are impowered, by the 


order of reference, to determine the matters therein 
mentioned, as to tax coſts and exceptions to an- 
ſwers: But reports of the inſufficiency of anſwers 
may be excepted to for the determination and opi- 
nion of the court. 
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ſitting Maſters, . 


mined by the court. Upon hearing cauſes, all 


by the court, are generally referred to a Maſter, 


Maſter, upon an order. Vide Ord.;Chan. 1 56. 


Ot References. | 
| References are generally made to one of the 


» 
Z 


No reference ſhall be made of the inſufficiency 
of anſwer, without alledging the ſpecial cauſes in 
the exceptions. And a reference of the ſtate of 
the caſe is but rarely granted ; except by conſent 
of parties, and the ſpecial order of the court, 
where the court orders the Maſter to ſtate ſuch a 
matter of fact ſpecially to the court. 
And no reference ſhall be made upon a demur- 
rer, or queſtion touching the juriſdiction of the 
court; but ſuch demurrer, Sc. ſhall be heard and 
determined by the court. WED | 

After examination of witneſſes, no reference is 
to be made to a Maſter to determine the matter, 
unleſs by the ſpecial order of the court, and by 
conſent of the parties. Vide Toth. 47, 48. But 

a cauſe may, by conſent, be referred to arbitra- 
tors; and their arbitration will be in nature of a 
report (which arbitration muſt be confirmed by 
the court like a report;) and ſuch arbitration may 
be alſo excepted to, and thoſe exceptions deter- 


matters of account, and other matters (except in 
caſes of very great weight) which are determin'd 


with ſome directions how io proceed therein, and 
in making his report. And upon application to 
the court, by conſent of parties, accounts may be 
examin'd into before hearing: But the common 
method now, is not to examine io a- matter of 
account till after hearing, which is to be before a 
Maſter, if the witneſſes be in town, Sc. but if 
they are not, then by. commitfion directed by the 


The order of reference being produced and 
ſhewn to the Maſter, or left at his office, at the 
requeſt of the party, his clerk in court or ſolicitor, 

| Fe he 


Ot Referefices. 
he iſſues a warrant appointing a time and place, 
uſually his chambers, for the parties concerned to 


attend him; which being ſerved on the adverſe 


partys clerk in court by ſhewing it and delivering 
a copy; if he attends not, the Maſter will grant 
a ſccond warrant, appointing a further day; and 


if he does not attend, a third warrant iſſues, which 


is commonly called a peremptory warrant; and 


then not attending purſuant thereto, the Maſter, 


on oath of ſerving the three warrants on the ad- 


verſe clerk in court, or on his clerk or agent at 


his ſeat, will proceed and make his report ex parte, 
of that ſide that attends and deſires it. And parties 
may attend the Maſter with their counſel, clerk in 
court, or ſolicitor, or all of them, as they ſee cauſe. 
And generally where a matter of account is re- 


ferred, before you form any charge, you take out 


a warrant to produce all books, papers, Cc. 
which is uſually ordered by the decree. | 
Note; It is uſual to underwrite all your war- 
rants, to ſhew for what they are taken our, and 
upon what to be attended, as that The plaintiff 
has left his charge, and after the firſt warrant, To 


proceed on the plaintiff*s charge, and the like; bur 


the firſt warrant 1s ſeldom or never atrended upon. 

And if the Maſter cannot go thro* with the 
matter referred ro him upon the ſecond warrant, 
you may take out a third, fourth, &c. and as 
many as you pleaſe till he hath,  _—. 

In proceedings before the Maſter upon accounts, 
or taxation of colts, vouchers are generally ex- 
pected for ſuch things as do not certainly appear 
In themſelves, or as a neceſſary conſequence of 


ſome other thing already proved or certain, or 


where there is not a violent preſumption, &c. 
Therctore tis adviſeable to preſerve all papers and 
writings whatſoever relating to the cauſe, which, it 
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Ok References,” 

not admitted by the other ſide, muſt be proved, 

before the Maſter can allow them as evidence. 
And if either party, by his counſel, clerk or 


ſolicitor, admits a matter of fact, the Maſter ought 


to make an entry thereof in his minute book, 
which the party admitting in his preſence ſub- 
ſcribes; and this is concluſive to ſuch party, and 
the other ſide ſhall not be put to any proof of that 
matter. Vide Ord. Chan. 25 4. 

Regularly no perſon is at liberty to object to or 
defend the proceeding before the Maſter upon any 
account, or taxing coſts, but ſuch of the parties 
as ſhall actually pay for an office- copy of ſuch ac- 
count or bill of caſts from the Maſter, | 

In matters of account where ſums are forty 


ſhillings or under, then the party making an affi- 


davit in writing before the Maſter (if the party 
lives in town, or if in the country, before a Ma- 
ſter extraordinary) that ſuch ſums have actually 


been paid, they will be allowed by the Maſter on 
the party's own oath; but if ſuch ſums are above 
forty, ſhillings, the party muſt examine witneſſes 


before the Maſter, or by commiſſion, to prove 

thoſe ſums paid, unleſs the other ſide will admit 

ſuch ſums to be paid. "41 | 
A defendant having anſwered” the bill cannot 


after refer it for ſcandal. 2 Will. 311. 


After an order to refer an anſwer for inſufficiency, 
tho? it cannot be referred for impertinence, yet it 
may for ſcandal. Ibid. 7 gig 
Bridgeman Ld. K. and Grimſton Maſter of the 
Rolls, declared it as a rule and courſe of the court, 
on reference to a Maſter, to ſtate an account upon 
a mor!gage, That all money paid as ſurety ſhall be 
reckoned as principal, money from the 4ime of 
payment, and intereſt to be allowed according]y : 
And ſecondly, If lands in fee and for life be joined 
in mortgage, if the fee be not ſufficient at the 

time, 
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time, ſix or ſeven years purchaſe, 


Ol Reports, 
time, the life mall be valued only as it was at the 
and not accord- 
ing to the AS ſince,” be it enk e or 
more. ce Pil. 91. o me 4 


(Shy) of Reports. IT Rong 


A Report i is a Maſter $ certificate to wy court, 
how, the facts or matters referred, by the 


court are, or do upon examination appear unto 


him, or of ſomething which. is his duty 10 inform 
the court of. | 

Bill in infant's name by a — a grockein 
amy, to call the mother to an account; on affi- 
davit of ſeveral other relations, that this ſuit in the 


infant's name was out of pique, and not for the 


infant's good, the court referred it to a Maſter, 
who reporting the matter to be ſo, the ſuit was 
ſtayed. The Maſter's report, if not excepted. to, 
muſt be taken 10 be true; and in caſe 3 
tion to fact certified, the proof lies on the party; 


and he muſt at laſt falſify it by affidavit; for 


tho* there is no reaſon that the Maſter's report 
ſhould be arbitrary and concluſive upon any one; 
yet it ſhall, be preſumed prima facie to be true, 
and turn it on the other ſide to Ben the contrary. 
3 Will. Rep. 140, 142. 

No Maſter ſhall, on the importunity, of coun- 
ſel, or any other perſon, make a ſpecial. report, 
unleſs required by the court to do ſo; or that his 
on judgment, with reſpect to difficulty, leads 
him thereto. Ord, Chan. 144. 1 


And by the ſame. order, reports muſt b be drawn 


as ſuccinctly as may be (reſerving the matter clearly 


tor the judgment of the court) and without recital 


of the ſeveral points of the order of reference, or 
the debates of couaſel;. unleſs in caſes where the 
Maſters are doubtful, they briefly repreſent. the rea- 
ſons inducing them 10 to be. Where 
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Of Repozts. 


Where a certain time was prefix d for making 
a report, and it was made after that time, it was 
diſallowed. Vide 1 Chan. Ca. 179. And generally, 
if the court by an order prefix a time, and the 
Maſter makes his report after that time, it is 
irregular. | 
In proceedings before the Maſter, when he 
hath fully heard both parties, he prepares a draught 
of his report, and at the requeſt of either party 
iſſues a warrant, that the parties or ſome of them 
do again attend him; who have liberty to peruſe 
ſuch report, and take copies thereof, and after 
that, either party may again attend the Maſter, 
and take out a four day warrant, (which is a war- 
rant returnable in four days after date) and under- 
write ſuch warrant, At which time the Maſter will 


en his report; which the Maſter accordingly will 


ſign, unleſs either party do at that time bring in 
objections in writing to the draught of ſuch report, 
and take out a warrant, giving notice that he has 
brought in objections to the draught of ſuch report; 
and then the adverſe party takes a copy of ſuch ob- 


jections from the Maſter; and either party may 
take out one or more warrants to be heard there- 


upon, and the Maſter allows or diſallows the ob- 
jections, as he ſees cauſe, and ſettles his report. 
Tho? after the Maſter hath made his report, either 
party may take exceptions to it, which muſt be 


argued in open court. But note; The party can- 
not regularly file exceptions to any report after the 


hearing, unleſs he firſt bring in objections to the 
draught of the report, and be heard before the 


Maſter thereupon z' otherwiſe ſuch party gives the 


court unneceſſary trouble, and creates unneceſſary 


expence to the other party in bringing exceptions 


to be determined by the court, Wich probably 
might have been determined before the Maſter, 


and allowed by him, on arguing before him the 


objections 


Ok Repotts. 


objections to the draught of his report, and very 
great inconveniences may ariſe, if this rule is not 
adhered to. ; | : | 
And theſe exceptions muſt be filed with the 


Regiſter, at which time you pay him five pounds 


in order to anſwer the coſts in caſe it is for delay or 
other frivolous matter, or your exceptions are over- 
ruled, and then you petition my Lord Chancellor 
for a day to ſet them down, of which notice muſt 
be given to the other ſide, by ſerving a copy of the 
order on the clerk in court, and before the day of 
hearing, you muſt make his Lordſhip a copy of 
the report and exceptions, which you leave with 
my Lord's gentleman with five ſhillings. 


And upon arguing the exceptions no evidence 


will be admitted in ſupport thereof, but what was 
laid before the Maſter, upon the objections. Prim- 
roſe and Bromley, Mich. Vacation 1739. 
| Where a defective account is carried in before 
the Maſter, you ſhould object to ſuch defects, and 
that the ſame be made perfect before him, for the 
court will not afterwards make an order thereupon. 
When the court by ſpecial order ſhall admit ex- 
ceptions to any report, whereby money is reported 
due; after the time ſuch exceptions ſhould have 
been regularly filed, no proceedings on ſuch report 


ſhall be ſtayed without giving ſecurity to pay the 


money, or bringing it into court, unleſs the court 
ſhall provide otherwiſe by particular order. Ord. 
Chan. 203. EE 
Reports and certificates are to be filed with the 
Regiſter in four days after ſigning; and he is to 
mark on the back the day of their receipt and 
filing. And all proceedings grounded on reports 
not ſo filed ſhall be void; and the Regiſter's certi- 
ficate of ſuch negle& ſhall be good cauſe to diſ- 
charge ſuch proceedings, and for coſts according 
to the. diſcretion of the court, Ord. Chan. 237. 
| | But 
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1 


four days is almoſt dilule 


CE  »_, 
But this rule of bie reports and certificates In 

, and they are frequently 
filed afterwards. h 


# + 04 = 


and the patty to [ages report in a ſhort time. 


˖ 


cauſe is ſhewn againſt ſuch report in eight days 
on affidavit of ſuch 


by any one of the Regiſters) that no cauſe is 
e hn againſt that order, then upon ſuch affidavit 
and certificate on the faid, order, counſel moves of 
courſe to make ſuch order abſolute; and then the 
ſaid report is abſolutely confirmed. 


ſonally, or where the defendants are numerous and 
live in different counties at a great diſtance from 
7 f 1 2 

one another; on affidavit thereof, the court wil 
85 | make 


But where you cannot ſerve the order 170 per- 


| Ys RE: OW 


Df Repozts. 


make ſervice on the clerk in court good. For an 
affidavit where the defendants live in different 


counties, and a petition that ſervice on the clerks 


in court may be good, vide under the title of affi- 


davits and petitions.  - 
Upon a diſmiſſion with coſts to be maxed by a 
Maſter, there needs no confirmation of his report, 


but a ſubpæna for coſts, after the report filed, may 
be forthwith taken out: And if an anſwer be re- 


ported inſufficient, - one ſubpæna for the coſts, and 
another ſubpæna to make a better anſwer returnable 


immediate, may be iſſued immediately; that for 
the coſts muſt be ſerved on the party perſonally ; 


and that to make a better anſwer” UP be ſetyed 


on the party's clerk in court. 
A report being filed, the- adverſe palty may 


give an authority to his counſel to conſent that 
ſuch report be abſolutely confirmed; and ſuch 


counſel conſenting, the court will ſo order it: But 
without ſuch conſent the eourt will only order it 
to be confirmed, unleſs cauſe as before. And if, 
after a report is confirmed ni, a party obtains 
leave for the Maſter to review it (which is very 
rarely granted) he muſt pay ſuch Ys we court 
ſnall think fit: 

The court will but very ſeldom, nnd. 8 in 


ſpecial caſes, ſtir a re y_ after it is confirmed, be- 


cauſe the parties had ſufficient time to except to it; 
much leſs will the court alter it without extraordi- 
nary and ſufficient reaſons, if ol was n by 
conſent of parties. 
Note; There is no cone. to f a bad 


If the court orders an eſtate to be ſold by the 
Maſter to the beſt purchaſer that can be got, ſuch 


purchaſer, or ſome perſon authorized by him, muſt 
appear before the Maſter and ſubſcribe his book, 
offering to give ſuch a ſum of money for the eſtate 
mentioned i in the particular or abſtract thereof lefr 

1 with 
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Of Kepozts. 


with the Maſter, upon ſuch purchaſers having a 
good title made and executed to him thereof: And 
ſuch purchaſer muſt pay to the Maſter, or his 
clerk, for ſuch ſubſcription, two ſhillings and ſix- 
pence; and if no one bids more, the Maſter will 
grant a certificate or report of ſuch purchaſer's 
bidding ſuch a ſum of money for the eſtate ; and 
no one bidding more, the Maſter allows him to be 
the beſt purchaſer z which certificate or report be- 
ing filed, the purchaſer's counſel move to confirm 
it unleſs cauſe; and all parties concerned being per- 
ſonally ſerved with ſuch order, and no cauſe being 
ſhewn in eight days after, as before; then upon 
affidavit and certificate, as before, counſel moves 
to make the order i, abſolute: Bur if any of the 
parties be not ſatisfied with ſuch bidding, the 
court, on motion, will fend them back to the 
Maſter for a few days, to ſee if a better purchaſer 
can be found, — by 

A Maſtor reported a ſubmiſſion by defendant to 
deliver plate, the defendant excepred to the report, 
inſiſting he made not ſuch ſubmiſſion. Reſolved, 
That the report muſt be deemed prima facie to be 
true; and tho? not arbitrary and concluſive, yet it 
ſhall curn the proof of the contrary upon the par- 
ty; and in this caſe, an affidavit of defendant (at 
leaſt) was neceſſary, 3 Will. 142. wt 

Tis ſufficient that a Maſter's report be filed be- 
fore any proceedings are had thereon, though not 
within four days after made, notwithſtanding ſuch 
order made by che Lords Commiſſioners, the 4th 
of W. & M. Vide 2 Will. Rep. 517. 

A report made by a Maſter is as a judgment 
of the court. * ü | 

It is not uſual to confirm reports of receivers 
accounts. 2 Will. 661. 
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Ok Reports. 
Of references and reports. | 


HERE the Maſter reports any irregu- 
 larity, there may be a reference, but no 
exceptions z for theſe matters uſed to be decided 
by the Six clerks, and leſs credit 1s not to be given 


the Maſter. 


On filing the report and 5 J. paid in, on certi- 
ficate from the Regiſter, the court, on motion, 
will order to ſtay proceedings till the hearing 


thereof. | 


For a report before hearing you pay the Maſter 


155, and after hearing 1/. 5s. 


Exceptions to a Maſter's report. 
7 Between, Ee. 
In Cbancery. 5 


XCEPTIONS taken by, Se. to the 
report made the day of by 


Mr. H. one of the Maſters of this court, concern- 


ing the inſufficiency of the defendant's anſwer. 
The faid exception faith, that the ſaid Maſter 


having made his report againſt the defendant's an- 


ſwer as inſufficient, in that the ſaid defendant hath 
not in his ſaid anſwer ſet forth, c. and whether 
he did not, c. required by the plaintiff's bill: 


Now he excepteth againſt the ſaid 2 ond foraſ- 


much as the ſaid anſwer is full and ſufficient, not- 
withſtanding the ſaid Maſter's report, there being 
no occaſion, according to the practice of the court, 
to ſet forth the ſame in the ſaid anſwer, as this ex- 
ceptant is of opinion, and ſubmits to the judg- 
ment of the court. TY Due 
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Ot Repoits. 
For which reaſon this exceptant prays, that the 
report may be ſet — and the OE 298853 
ſufficient. . 1 3 


* x — 


— 


1 'S., — 


4 Fejobr FA the arrears 65 an mi. 


Metwen A plainuif, 


8 C. D. executor of E. F. & af defehdanis, 

March 3, 743.” 

N pürſuance 6f the Grd tale on the hearing 
of this .cauſe, bearing date the tenth day of 


" Dectinber laſt, I Have been attended by che 3 


for the plaintiff, and the defendant C. D. (no pet 
ſon attending for the other defendants, Show | 


duly ſummoned, as by oath made before me ap- 4 
peared) and I Have, in the preſence of the parties a 
ſo attending me, proceeded to take an account of aq 


what was in arrear for the annuity, or yearly rent- 
charge, of twenty pounds a year in queſtion in c 
a. 


. cauſe, durin the time che 2 F. the ot 
ate mentioned 


EF £ 1 


bv 05 92005 1734. 5 H. brother of 6 1 
who was the eldeſt Ton of L. M. "Nephew of N. 0. 
in the pleadi ugs of this cauſe named, died with- 
out iſſue male; and that on the death of the ſaid 
17 H. the ſaid Annuicy of twent pounds a year 
*q in the Nen A. As the will and 
cel of the 109 O And 4 40 find, that 
n the death of chi 1 G. H the ſaid teſtato 
Z. E. was then in 5 and abſolute poſſeſſion 
of the truſt eſtate of te id VO. charged there. 
with, and ſo contigüed till the month of Apri 
1738. And 1 further find, that on the firſt day 
of February 1734. there became due fo the ſaid 
plaintiff 4. B. for half a year of the faid annuity, 


the ſum of 101. and chat during the time the ſaid 
teſtator 


teſtator continued in the poſſeſſion of the ſaid 
eſtate as aforeſaid, the ſaid plaintiff A. B. became 
intitled to three years more of the ſaid annuity, 
viz. for one year due the firſt of February 1735. 
the ſum of 20 J. for another year due the firſt of 
February 1736. the ſum of 201. and for another 
year due the firſt of February 1737. the ſum of 
201. which together with the ſaid ſum of 10/7, 
make together the ſum of 701. but it being di- 
rected, by the faid order, that I ſhould dedutt 
the taxes out of the ſaid annuity according to the 
rate the lands, whereout the ſame doth iſſue, have 
paid to the land-tax; I find, that the ſaid: lands 
have been rated but as a molety of the land- tax 
as allowed by the acts of Parliament for theſe Fears: 

I have therefore, in the ſchedule to this my t 


ed by Parlament, for the ſaid years, and what 
is to be deducted out of the ſaid annuity accord- 
ing as the ſaid lands were yearly rated, and the 
| fame in the, whole amounts to 6 1, which I have 
deducted from the ſaid ſum of 701. whereby the 
ſame is redape to the ſum of 641. for which ſum 
L have, accbr ing to the directions of the faid or- 
der, 1 intereſt from the i ling of the plain- 
tiff's bill, (high was on the faurth of Noveml er 
1742. 10 the twenty third Lag March inſtant, 
being one year, four months and nineteen days 
| 2 the r E, of 41. a 8 ent. per ann. and the 
lame amouhts to the ſum of 27 25. 04d. which 
being added to the ſaid ſum of 641. make toge· 
ther * * ſum of 671. 129. O04 d. and which ſaid 
ſum of 67J. 125. 044, I do appoint the fald de- 
endant C. D. to pay unto the plaintiff A. B. on 
be faid twenty-third day of March inſtant, at 
he Chapel of the Rolls in Chancery- Lane, between 
he hours of ten and twelve of the clock in the 
orenoon of the ſame day. All which I humbly 
M 2 certify 


annexed, ſtaged the rules of the land- tax as 1 55 
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certify and 2250 o the judgroent of this honour- 


the firſt of February 1736. which 


Ok Reports. 


a, court, - 
N 


The ſtd to which. meh __ 


a « , 


Firſt out of the half year's annuity 


due the firſt of February 1734. which 
that year was 25. in the pound, to be o 10 00 


deducted one moiety of the land- tax, 
waſh amounts to 


Alſo out of one year's annuity due 
the firſt day of February 1735. which | 
that year was 35. in the pound, to be> 1 10 00 
deducted one moiety of the land-tax, 


which amounts to 


* Alſo out of one wins: annuity due 


that year was 45. in the pound, to be 
deducted one moiety of the N 
which amounts to 


Alſo out of one year's annuity due Sins 
the firſt of February 1737. which 
that year was 45. in the pound, to be 
deducted one moiety of the land. tax, 
which amounts to 


2 A report of. paſſing à receivers account. : 


Between A. B. plaintiff, 
5 C. D. defendant. 


June 23, 1744. e Wl! 
1 purſuance of the order made upon the hear- 
ing of this cauſe, the twenty - ſixth day of No- 
vember 1734. and of a ſubſequent order of the 


ninth day of May 1735. I have been attended by 


E. F. receiver of the rents and profits of thoſe 
parts of the eſtates in queſtion in this cauſe, which 
lye in T. in the county of V. and by the ſolicitors 
for the parties, and the ſaid receiver having brought 
before me an account of the rents and profits of 
the ſaid eſtate, and of his payments and allowances 
thereout for taxes and repairs for one. year ending 
at Lady-Day 1743. which account containing like- 
wiſe a rental of the ſaid eſtate, is contained in one 


ſheet of paper marked with the letter (H), which 


now remains with me ready to be produced as this 
court ſhall direct. I have in the preſence of the 
faid receiver, as alſo in the preſence of the ſolici- 
tors for the plaintiff and defendant, proceeded to 
take the faid account. And I find, that the faid 
receiver hath received, by and out of the ſaid 
rents and profits for that year, the ſeveral ſums of 
money contained in the fourth column of the ſaid 
account intitled (money received) amounting to- 
gether to the ſum of 465 J. 115. 24, and that he 
bach allowed to ſeveral tenants of the faid eſtate, 
for taxes and repairs, the ſeveral ſums contained in 
the ſecond and third columns of the faid account 
intitled (allowances) and (land- tax) amounting to- 
gether to the ſum of 85 J. 55s. 2d. of which I 
have made him an allowance; and which being 

| M 3 | added 
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Of Reports. 


added to the faid ſum of 4651. 115. 2 d. received 


as aforeſaid, makes the ſum of 550. 165. 4d, 
which is the amount of the rental of the faid 
eſtate, for the ſaid year, as appears by the firſt 
column of the ſaid account (intitled yearly rents); 
And I do not find, that there are any arrears of 
rent of the ſaid eſtate ſtanding out unreceived, 
ſave thoſe mentioned in the firft ſchedule ro my 
report dated 12 Fune 1940. All which arrears are 
of a long ſtanding and deemed deſperate. And ! 
find, that over and above the allowances therein 
beforementioned to have been made to the ſaid 


receiver, he hath paid, and is to be allowed for 


rent and quit- rent iſſuing and payable out of the 
ſaid eſtate for his ſalary, as receiver, and charges 
of paſſing his accounts, the ſeveral ſums of money 
mentioned, and ſet forth in the ſchedule to this 
my report annexed, amounting together to the 
ſum of 427. 7s. 8d. which being deducted out of 

the ſaid ſum of 465 J. 11 s. 2 d. reduees the ſame = 
to the ſum of 4237. 3s. 6d. And I find, by 
my report made in this cauſe the twenty-fourth 
day of Zune 1742. that upon the foot of the faid 
receivers account to Lady- Day 1741. therein ſta- 


ted and allowed, there remained in his hands a 
clear balance of 347. 106. 1d. which being 
added to the ſaid ſum of 423. 35. 6d. makes the 


ſum of 770 J. 135. 7d. which is the clear balance 
remaining in the ſaid receivet's hands upon the 
foot of his account to and at Lady-Day 1742. All 
which J humbly certify and ſubmit to this ho- 
nourable court. lo ail; 1514 

7. V. 


Df Rego e. 
be ſchedule mentioned in, and referred unto by the 
oregoing report, containing an account of. alloty- 
"= craved and made by E. F. the receiver for 
ſeveral payments by him made (over and beſides the 
allowances to tenants) ang otherwiſe. 


SY IE J. g. d. 


Paid a year's ' quit-rent to N. O. 
Eſq; for part of the ſaid premiſſes A 
due at Lach- Day N 3 


Paid a year's quit · rent to P. 9. " s : 

for other part of the ſaid premiſſes 

|. ==, = iter deducting — taxes \ 

due at Lady-Day SEE. en e 

Allow .d the receiver for one ork 

ſalary due Lady-Day 1742. 
Allowed ditto for (charges of alt 

this account OO e 


ET 


Note; Upon having uh Grier to appoint 4 re- 
ceiver, you take out a warrant, underwriting that 
ſuch a one, mentionin where he lives, is to be 
approved of by the Matter to be receiver, and 


that ſuch, and ſuch a one, naming two perſons, 


mentioning where they live, are to be his ſecurity 
for all receivers mult enter into a recognizance with 


two ſecurities before the Maſter to account regu- 


larly. 
For caſes relating to a receiver, > Bir 2 Abr. Eg. 


5. 691.]. 
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163 Dt Repotts. 
A report of principal, intereſf 6 and coſts upon 
8 4 mortgage. 


| Between 4. B. plaintiff, | 
C. D. defendant. 


— — — 


February 9, 1744. my” 

N purſuance of the order made on the hearin 
1 of this cauſe, bearing date the tenth day © 
Ofober 1744. I have been attended by the ſolici- 
tors for all parties; and in their preſence, J have 
conſidered of the matters thereby to me referred. 
And I have proceeded to take an account of what 
is due to the plaintiff for principal and intereſt on 
his mortgage on the premiſſes in queſtion in this 
cauſe. And I find, that there is due to the ſaid 
plaintiff, on his mortgage bearing date the eighth 
day of O#ober 1736. the 1 ſum of 6000 

or 
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. And I have computed intereſt for the ſaid princi- | 
Fl pal ſum of 600 J. after the rate of 5 I. per een. 
Alt per ann. from the ſaid 18th day of October 1736. 
"Pi | to the third day of Sep/ember 1744. being fix 
1 months after the date of this report; and the ſame 
1 being for ſeven years, nine manths and forty- ſeven | 
1 days, amounts to the ſum of 2367. 75. 3 d. where- 
1 | out being deducted the ſum of 901. which I find 


the ſaid plaintiff. hath received on account of in- 
tereſt on his ſaid mortgage, there remains the ſum 
of 1467. 7s. 3 d. which being added to the faid 
ſum of 6001. make together the ſum of 746/. 
75. 3d. due to the faid plaintiff for principal and 
intereſt on his ſaid mortgage on the ſame third day 
of September next. And I have conſidered of the 
laid plaintiff's bill of coſts, amounring to the ſum 
of 891. 55. 6d. which I have moderated and taxed 


at the ſum of 671. 195. 6d. which being added * 
1 5 0 


82280 a” gon 0 ae... 


. Of Repoxts. 
the faid ſum of 7461. 75. 3 d. make in the whole 
the ſum of 8147, 65. 9d. due to the ſaid plaintiff 


for principal, intereſt and coſts on his ſaid mort- 


gage, on the ſaid third day of September next; 


and which ſaid ſum of 8147, 6s. 94. I do ap- 


point the defendant to pay to the ſaid plaintiff on 
the ſaid third day of September next between the 


hours of ten and twelve of the clock in the fore- 


noon of the ſame day, at the Chapel of the Rolls 
in Chancery-Lane. All which I humbly certify to 
this honourable court. 


If a mortgagor is apprehenſive that the eſtate is 
worth more than the money reported due, and 
wants time to raiſe money to pay off the mortgage, 
the court, upon application, and an affidavit of 


the value, will uſually enlarge the time to redeem 
for ſix months, and refer it back to the Maſter to 


tax the ſubſequent coſts, and carry on the ſubſe- 
quent account: And upon further application will 
enlarge the time for three months, which upon ex- 
traordinary occaſions the court will order perem 
tory, and for the mortgagor to ſign the Regiſter's 
book that he will not crave any further time. 

But in theſe caſes the court has a diſcretionary 


power, and always act according to the circum- 
ſtances of the caſe; for if the eſtate is worth a 


good deal more than the money reported due, they 


vill not let a mortgagor be forecloſed immediately, 


but give him all reaſonable opporiunities to redeem, 
where it is not an apparent intent of delay. And 


even after the time appointed for payment, the 
court will, at any time before the mortgagee has 
obtained an order to forecloſe, give the mortgagor 


a time; but all applications for time to redeem 
ſnould regularly be made beſore the time appointed 


ls expired, 
15 But 
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Ok Bepozts. 


But if a mortgagor cannot make more of his 


eſtate, but will let it go, the mortgagee muſt after 


the expiration of the ſix months apply to the court 
for an abſolute order to redeem, which muſt be 
upon an affidavit of the mortgagee's attending at 
the time and place mentioned in the report, and 
at the ſame time producing and reading to the 
court the decree, and all proceedings thereupon; 
and note, that this is a motion of courſe. 

For the form of this affidavit, vide p. 

None but the mortgagee, or the perſon appoint- 
ed by the report, can receive the money reported 
due, unleſs they be appointed by letter of attorney 

under his hand and ſeal. And then the perſon 
appointed, if the money is not paid, makes an 
_ affidavit thereof, and then you proceed as before. 


The form of a letter of attorney to receite 
"money reported due at the time appointed by 
. @ Maſter's report. 8 


ro all to whom theſe preſents fhall come, 

A. B. of, &c. ſendeth greeting. Whereas 
T. V. Eſq;. one of the Maſters of the high court 
of Chancery, by his report bearing date on or 
about the third day of March laſt paſt, and made 
in a certain cauſe depending in the ſaid court, 
wherein the ſaid A. B. is plaintiff, and C. D. is 
defendant, certified, that in purſuance of an order 
made on the hearing of the ſaid cauſe, bearing date 
the nineteenth day of February 1742. he had been 
attended by the ſolicitors for all parties, and in 
their preſence had conſidered of the matters there- 
by to him referred, and had proceeded to take an 
account of what was due to the plaintiff for princi- 
pal and intereſt on his mortgage on the premiſſes 
in queſtion in the ſaid cauſe, and to tax him 
his coſts of the ſaid ſuit; and found, that the ſum 


of 


2 1 — 4 — bs” 


Of Repozts. 


of 8141. 165. 94. would be due to the plaintiff for 
incipal, intereſt and coſts on his faid mortgage 


ks third day of September next 3 And which 
faid ſum of 8147. 165, 9d. the ſaid Maſter there- 


by appointed the ſaid defendant to pay to the-faid 


plaintiff on the ſaid third day of September next at 
the Chapel of the Rolls in Chancery-Lane, London, 
between the hours of eleven and twelve of the clock 
in the forenoon of the ſame day: As in and by the 
faid in part recited report, relation being thereunto 
had, may more fully and at large appear: Now 
know ye, that I the ſaid A. B. have made, ordained, 
conſtituted and appointed, and by theſe preſents, 
Do make, ordain, conflitute and appoint E. F. 
of, Fc. and G. H. of, &c. my true and lawful 
attorney and attornies, jointly and ſeverally, here- 


by giving and granting full power and authority, 


for them my ſaid attornies, or either of them, to 
attend at the ſaid Chapel of the Rolls according 
to the ſaid report, and for me, and in my name, 
and to my uſe, to aſk, demand, and receive of 
and from the ſaid C. D. the ſaid ſum of 814L 


65s. 9d. And upon the payment of the ſaid ſum 


of 8141. 65, 9d. or any part thereof, receipts, 
acquittances,, and other proper diſcharges in the 
name of me the ſaid A. B. to make and give for 
the ſame, and to deliver, and ſurrender up the ſaid 
mortgage ſecurity, and all other my ſecurity and 
ſecurities for the ſame, and generally to do and 
tranſact any other act, matter or thing for the ob- 
taining and receiving the ſame ſum of 8144, 65. gd. 
to che uſe of me the ſaid A. B. as fully as I myſelf 
could or might do, if I was perſonally preſent: 1 
the faid A. B. hereby ratifying and confirming, 
and agreeing to ratify and confirm all and what- 
ſoeyer my ſaid attornies, or either of them, Jointly 
or ſeverally ſhall lawfully do, or cauſe to be done, 


in and about the premiſſes, by virtue of theſe pre- 
| lents. 
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ſents. In witneſs whereof, I the ſaid A. B. hays 


or cognizance, that is done, not done, or mil, 


them to acquaint the court with. 


fitions, &c. 


touching the execution of their commiſſion, need 


Of Certificates. 


hereunto ſet my hand and ſeal this. day of 
in the eighteenth year of the reign of our ſovereign 
Lord George the ſecond, by the grace of God, of 
Great Britain, France wk” Treland, King, r 
of the faith, and ſo forth, and in the Lupe of our 
Lord 1744. 


Sealed and delivered (bring. 
Jinſt duly ſtampt) in A 
N of 


A, 


(6thly) Of Certificates 


A Certificate generally is a matter in writing 
under the hand or hands of Maſters, Officers 
or Miniſters of the court, informing the court of 
ſomething under their reſpective adminiſtrations 


done; which an order or mandate of the courts 
or their duty, or the reaſon of the thing requires 


Theſe certificates the court gives much credit to 
eg. from the Maſters and ſtanding officers 

the court. 

In the caption of anſwers taken in the country 
(which is a certificate of the commiſſioners) the 
town and county where, and the day and yen 
when the anſwer is ſworn by the defendant, ought 
to be inſerted, otherwiſe the anſwer may be ſup⸗ 
preſſed : So alſo in the caption of affidavits, die 


The certificate of commiſſioners of any thing 


not be tiled before admitted to > be read, or made 
uſc of. 


co, 22 — 4 =P O Oo - = A re - mM. mw. £©A a 2 8 
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Ok Certificates. 
As touching all: matters relating to irregularities 
in meer matters of practice of the court; the 
court, on motion or petition, uſually orders ſuch 
macters to be referred to the two ſenior Six clerks, 
not in the cauſe, to certify whether ſuch progeed- 
ing or proceſs be regular or not; and according 
to their certificate the parties are to abide; and 
ſuch certificate cannot be excepted to without par; 
ticular leave of the court, which is very rarely 
granted. VV 

After an anſwer is filed, and no proceedings in 
the cauſe for three Terms after, you then ac- 
quaint the plaintiff's elerk in court, uſually by 
leaving a note in writing with him (which is a 
meer matter of favour, and not ſtrictly obligatory) 
that you muſt diſmiſs the bill for want of proſecution : 
And if he don't file a replication to the defendant's 
anſwer in two or three days after ſuch notice given, 


. which is the uſual way to prevent a bill from being 


diſmiſsd, you then get the Six clerk's certificate the 


day the defendant's anſwer was filed, /ince which 


the plaintiff hath not replied, nor further proceeded 
in the cauſe, as appears by his book. And upon this 
certificate you then get counſel to move to diſmiſs 
the plaintiff's bill with coſts to be tax'd by a Ma- 
ſter, which is a motion of courſe; and having 
drawn up and entered your order, you carry it 
to the Maſter to whom it is referr'd, with your 
bill of cofts, which you leave with the Maſter, 
who gives you a warrant to ſerve on the plaintiff's 
clerk ; and underneath the warrant write, the de- 
fendant hath left a bill of coſts; and on the return 
of the ſaid warrant, you take out a ſecond war- 
rant, and ſometimes a third; and if no one. at- 
tends on the other ſide, upon producing the war- 
rants, and making oath of the ſervice thereof on 
the plaintiff*s clerk before the Maſter, he taxes 
the coſts ex parte, and ſigns a report for the ſame, 

PE which 


173 


— pd 
_ pony. 
W 


—— . — 


X 2. 
— 


— — 
— 


T's 
. 
WT w 
: * 
- . 
A” oo > 
= 
2 


OS \ 2 P W = o X * : = [ 
y 0 my P13 © A rr = 
0 8 4% 5 u IND > Ka W C e 
£ " N 4 1 r oy S = = _ = _- o 8 
9 0 N = "IR Fr e 24 RC IO ET ee l HOES LOT x al K en = 
Ll N ® a _ " L a 7 8 W- = a = » ms = ba he 
1 ; f N 9 e 1 E <= 1 
0 E 4 . b Te 4 
. 5 1 
9 * * 
* — * » — o 
Ls = I 2 
. AE = 
— — 8 + — = 5 — — — my "ID 4 a 
* — — — Seared 3 V 8 > — 2 — 7 — CES — - 
ä — — 2 8 c — "INE?" ; LT'ſi— — 
— — — > 222 7 —— * 9 4 , — = * 
; —— * EFF x 
Y ” — d 
* N — . — wb > — — 


— — — ꝓ——— 
- — 7 


774 


Ok Certificates. 


| theſe coſts from the Subpena-office; which ſubpeng 


muſt be ſerved perſonally on the plaintiff, and the 
coſts demanded of him, which if he refuſes to 
pay you make an affidavit of the fervice of the 
ſubpana, and of your demanding the ſum of 
money of him, and his refufal to pay: And upon 
filing the affidavit, and having an office-copy there- 
of, you carry it to the defendant's clerk in court, 
and he makes you an attachment directed to the 
Sheriff, to arreft the plaintiff for non-payment of 
thoſe coſts; which being done, and the plaintiff 


refuſing to pay thoſe cofts, and alſo the coſts of 
the arreſt (which is twelve ſhillings and ſax-pence) 


he is carried to the county gaol, where he mult 
lie till he has paid thoſe coſts: Bur if the plaintif 
abſconds, and cannot be found perſonally to be 
ſerved with ſuch ſubpæna, upon affidavit thereof, 


the court will, upon motion or petition, order 
that ſervice of ſuck fubpana on the- plaintiff's 


clerk in cout᷑t ſhall be deemed good ſervice ; and 
upon ſuch ſabpæna being ſerved on the plaintiff's 
clerk in court, and the coſts demanded of him, 
and his refufal to pay the coſts, then, upon ma- 


king and filing your affidavit thereof, an atlacb- 


ment is made againft the plaintiff for thoſe coſts, 
as before; and upon a return by the Sheriff of a 
Non eſt imventus againſt the plaintiff, a proclamation 
iſſues againſt the plaintiff; and upon the like re- 
turn thereof, a commiſſion F rebellion directed to 
commiſſioners; and upon their like return, an 
order for a Serjeant at arms iſſues againſt the plain- 
tiff; and upon his like return, and certificate, you 


then obtain an order for a ſegucſtration, directed to 


commiſſioners to ſequeſter the plaittiff*s; real and 
perſonal eſtate, until he ſhall have paid choſe coſts, 


and the court make other order to the contrary; 
and the plaintiff: cannot diſcharge che ſegugtralion 


until 


which you muſt file, and take out a ſulpæna for 


— ww w*_W 


of Non eſt inventus, there mult be fifteen days be- 


5 
* 


Ot Certificates. 
until he has paid not only thoſe coſts, but alfa all 
the ſubſequent coſts to be tax d by a Maſter. 
Note When proceſs is thus carried on by way 


tween the teſte and return of each proceſs; but if 


you arreſt the plaintiff on ſuch proceſs, there is 


no occaſion for fifteen days between the zeſte and 


return: And this rule holds good of all ſuch pro- 


ceſs that is made againſt the defendant for want 
of his anſwer. 


If che plaintiff files a replication to the de- 


fendant's anſwer, and proceeds no further in three 
Terms after the replication filed, you then get 
the Six clerk's certificate thereof, and give notice 
in writing to the plaintiff's clerk in court to move 
that the plaintiff's bill may be diſmiſs'd out of 


court, with coſts, to be tax'd by a Maſter: And 


upon making an affidavit of ſerving ſuch notice, 
and producing ſuch certificate, your counſel moves 


to diſmiſs the bill with coſts, 10 be tax d by a 
Maſter ; which is always granted, unleſs the plain- 


tiff's counſel ſhews ſome very urgent and ſuffi- 
cient reaſon to the contrary ; and in ſuch caſe the 


court will order the plaintiff to fpeed his cauſe to 


a hearing, r 
As ſoon as publication is paſs'd in the cauſe, 


the plaintiff gets his Six clerk's certificate, that 


the pleadings in the cauſe are regularly filed, and 
publication paſſed, and he has ſeen the depoſi- 


tions; and upon ſuch certificate you get the cauſe 


ſet down in court, or at the Rolls either by the 
Six clerk, or by one of the Secretaries, or by the 
Regiſter; and the Regiſter will give you a cer- 
ulicate thereof, which certificate and precipe far 
a ſubpzna you carry to the Subpena-office, where 
they will make you out a /ubpena to hear judg- 
ment, which you muſt ſerve on the defendant (if 


le lives above ten miles in the country) fourteen 


I | days 
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you may apply to the court that they may ſtand 


Ok Certificates. 
days before the return thereof; and ten days on 
the defendant before the return, if he lives in 
London, or within ten miles thereof; unleſs it be 
between Eaſter and Trinity Terms, when by reaſon 
of the ſhortneſs of that Vacation, ten days i 
held good for the ſervice of ſuch ſubpæna on the 
former, and eight days on the latter, between 
ſuch ſervice and return. 

Where a matter of account or other thing i; 
referred to the Maſter, and you think it will be 
neceſſary, and indeed upon matters of account it 
is uſual to let alone examining the witneſſes till 
after the hearing, and it comes before the Maſter, 
to examne witneſſes with regard thereto, the Ma. 
ſter upon requeſt will grant a certificate for a com- 
miſſion, upon which you apply to the court for 
the ſame. | 5 

Or where interrogatories are exhibited for exa- 
amination of any of the parties, or warrants are 
taken out to produce or do any other matter oi. 
dered by the court, who ſtands out till the expi- 
ration of the third warrant, or where any witnek, 
upon being ſerved with a ſubpæna to teſtify, does 
not attend and put in his examination, the Maſter 
or examiner will grant a certificate, and thereupon 


— & a 2» 


committed for a contempt. 


A certificate of a defendant's not attending 
to be examined. 


Between A. B. plaintiff, 
C. D. defendant. 


T TJ PON the — day of interrogi- 


rories were exhibited in my office, by the 


complainant in this cauſe for the examination 0 


the defendant touching a contempt ſuppoſed wy 
| — . by = 
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Olk Certificates. 
by him committed for breach of an injunction 


eue in this cauſe, ſince which time the ſaid 
defendant hath not attended to be examined there- 


upon. Dated this day — 744. K* 


A Six clerb's certificate of an r being 


fed, and no _ ngs fince, in order to 
diſmiſs a bill. | 


Between A. B. RY 
0. D. defendant. 


T H E. 5 E are to certify, that the defendant's 
anſwer to the plaintiff's bill was filed the 
—— day of —— 1743. ſince which there has 


been no further proceeding, as appears by my 


bogs * being the —— day of — 1744. 


after regs cation, 


Between 4. B. plaintiff, 
E. D. defendant. 


T HESE are to certify, that the defendant's 
anſwer to the plaintiff's bill was filed the 


— day of — 17432. to which the plaintiff 

replied the — day of — 1743. fince which 

there hath been no further proceeding, as appears 
by M book dated * — 1744. 


A Six clerk's certificate cf no + jon ng 
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day of 


7 of 


ct Ceriicates, 


bei 
Pies in order to ſet down a cauſe for aring. 


Between A. B. plaintiff, 
C. D. defendant. 


T HESE are to certify that plaintiff's bil, 
and the defendant's anſwer, and the plain 
tiff's replication to the defendant's anſwer, are 

duly filed, as appears by my book. And I * 
ſeen the depoſitions publiſhed, dated 5 


1744. 


The like certi rere i in ae 75 2 * a a 
don bull and anſwer. 85 


3 A. B. plaintiff, 
X C. D. fanddae. 


* ESE are to ET” that the plaintiff , bil 

and the defendant's anſwer, are duly filed, 

as appears by my book, this being the —— 
1744. 5 


i 


| Gy) o Orders, 


NDER this head, I don't gelen to treat 
U of the general and ſtanding orders, nor of 
ſuch orders, a8. are made on hearings; but the 
orders here intended, are chiefly e or- 
ders, ſuch as are antecedent to the decre. 
— interyening in a cauſe which require mo- 
tions or petitions to ſet them right: now ſuch, di- 
rections as are giyen by the court. on ſuch motions 
or petitions, art commonly called. 114 8 | 
orders; and thoſe orders are of. veral kinds, an 
are either of courſe, or Fab rende, the IF 
— to the proſecuting or carrying on of a 8. Ke 
and ſometirnes they are touching proceſs, . c. 
other times they are founded ,0n,the ſtanding © 5 
ders of * court, and upon the particular circum« 


ſtances. of the. caſe, and are made upon the 2 
c 
W 


cation of ſome , perſon, either plaintiff or defen- 

dant, intereſted in, or affected hy the ike . 

they are made upon hearing counſel on both 5 0 
regard is always had to the general rules of the 

court; but when they are made hy conſent of par- 

ties, they are often out of the general rules, or 

courſe of the court; in which caſes the ſpecial 

reaſons, moving the court to vary from thoſe rules, 

are always expreſs d in ſuch order. 

All orders muſt be pronounced in court, and | 
drawn up by the then fitting Regiſter, from his 
minutes taken in court; of which minutes the 
clerk in court, or ſolicitor of each fide, may take 
a copy from the Regiſter, i in order to be informed - 
of any thing that is ſpecial. therein. And if in 
ſpecial caſes any difficulty or doubt ariſes in the 
minutes, the parties may attend the Regiſter about 
. them; and * by chis means they can- 

not 


1 
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180 DOPk Ozders. 
not be ſettled to the ſatisfaction of both parties, 
the court may be applied to, either by motion or 
petition, but uſually by petition, to explain or 
amend them; and the court will order the Reg. 
ſter, and all parties to attend therein; when they 
attend by their counſel; and the court then make 
ſuch order about rectifying the minutes as they 
ſhall ſee:cauſe, e, 28-1723; eee 

But with reſpect to orders of courſe, or fuch 
orders as are not in ſpecial caſes, there is no oca- 
ſion to take a copy of the minutes c. | 
If you want an order drawn up upon a peti. 

tion, you need only go to any one of the Regi. 
ſters for that purpoſe, and with him leave the pe- 
tition: And if the order be obtained upon mo- 
* tion, then you may leave a brief with him, or 
other proper inſtructions, and from thoſe and his 


minutes he draws the order, and after you have 
took?d it over, and ſeen that it is right, you muſt 
ferurn it to be paſs'd (i. e. to have his hand of il © 
mark to it) which being done, ybu muſt leave it { 
with. one of the entring Regiſters to be entered; C 
= after which, and not before, you may regular) f 
1 ſerve it on the other ſide; for all orders muſt be ſi 
: | 0 * and enter'd before allowed or ſerved: And 1 
1 f either party expects any uſe or benefit by an or- n 
1 der, it muſt be firſt drawn up, Gr. t 
= The regiſter is to take down all minutes truly; ot 
_ nn and in ſpecial cafes, and upon hearings, they arc 0! 
= |. vfually, fo ſoon as pronounced, read over in con ﬀ tt 
ip by che Regiſter: And if the Regiſter draw up d it 
= paſs any order contrary to the directions of the it 
2 | court, (which very rarely happens) the Chancellor, | 
: or Maſter of the Rolls, who made the order, wil ay 


upon motion or petition appoint a day for both 
ſides to attend, with the Regiſter to ſet it right: 
And if it be in the Vacation, and requires expe- ot 


dition, application may be made by petition. - 


* Serre 4 
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Of Oꝛders. 

Where any ſubſequent order is obtain'd, and 
a former order material for the court to take notice 
of is conceaPd, or not truly and fairly repreſented, 
no benefit ſhall be taken of the ſubſequent order; 
but the court, upon motion, will either ſet aſide, 
or alter the ſame, as obtained ſurreptitiouſly: And 


thereſorc the Regiſter, in drawing up ſuch orders, 


always mentions the next precedent order, in 
which great care ought to be taken that it be fully 
and truly recited, leſt a miſtake therein ſhould 
vitiate the order. ; | | R 

After orders are entred, they may not only be 


alter*d but even diſcharged on good cauſe, by ſpe- 


cial direction of the court. And when a party 

moves to diſcharge an order, he muſt haye it 

drawn up ready to produce to the court. { 
If counſel move in the morning to make an 


order niſi abſolute, it is commonly granted, pro- 


vided cauſe be not ſhewn before the riſing of the 


court; for the party has all the day during the 


ſitting of the court, to ſnew cauſe: And an affi- 
davit of duly ſerving the order ff, is requiſite on 
ſuch motion; and without a motion and affidavi 
ſuch order is not abſolute, althoꝰ no cauſe be ſhewn, 
unleſs it be expreſly ſo order d: Moreover, if you 
move not to make ſuch order niſi abſolute till after 
the day given to ſhew cauſe,” you mult then not 


only produce the affidavit of the ſervice of the 


order, but alſo a certificate from the Regiſter, 
that no cauſe is ſhewn to the contrary; and then, 
if upon moving no cauſe is ſhewn, the court makes 
it abſolute. | 


By the Stat. 9 W. 3. cap. 15. a ſubmiſſion co an 


award may be made an order of this court. 

The uſual way of ſerving an order, is to ſhew it 
to the clerk in court, or his clerk or agent, on the 
other ſide; and at the fame time ta deliver him a 
true copy thereof, or to leave a copy with the clerk 

| ; 2 in 


181 


182 Ot; Omer | 
in'court, his clerk or agent, at his ſeat in the office, 

at the ſame time ſnewing him the original order 
duly paſs'd and enter*d : But till the order in ſome 
ſpecial caſes, i. e. a writ of execution of ſuch order, 
under ſeal, be perſonally ſerved, the party is not 
brought into contempt, nor to be committed for 
diſobedience; though in the caſe of an order made 
againſt a ſolicitor, or officer of the court, it hath 
been held to be otherwife, and the bare ſervice of 
the order deemed to be good; becauſe he is ſup- 
poſed to be preſent, and to know what paſſes in 

A party may be committed for not obeying an 
order perſonally ſerved; as if there be an order 
againſt a ſolicitor to bring his bill before a Maſter 
to have the ſame-tax'd, and he refuſes to bring ſuch 
bill before the Maſter, then, upon the Maſter's 
certificate that he hath not brought ſuch bill; and 
on an affidavit that ſuch ſolicitor hath been per- 
ſonally ſerved with a true copy of ſuch order, the WF | 
court, on mation, will commit ſuch ſolicitor. , 
+ And. as to diſobedience to orders, the doing 3 
thing againſt which there is an injunction is always 
lookid upon as a greater contempt, than where 
ſomething is ordered to be done; for the former 
is ſtill in a man's power, the latter not ſo. 

On an order for payment of coſts, a ſubpæm 
for ſuch coſts muſt be ſerved perſonally, and the 
coſts at the ſame time demanded; which coſts, 
by the /ubpena, are payable» to the plaintiff, (or 
defendant) or bearer. And if it be an order for 

ayment of other money, a writ of execution of 
ſuch order is to be perſonally ſerved; and if the 

party himſelf to whom it is payable do not attend 
to receive it, at the ſame time the writ of execu- 
tion is ſerved, he muſt execute a letter of attorney 
to the perſon that ſerves the writ of execution; 


apthoriſing him to demand and receive ſuch money 
| . 1 5 ordered 


—_—_2 WY A 9... 
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ordered or decreed in ſuch writ of execution; and 


until the order under ſeal be ſerved on the party 
himſelf, he is not ordinarily to be committed, or 


proſecuted, for contempt or diſobedience thereto. 


The Regiſter is not to draw up or ſign any 
order grounded upon an affidavit, unleſs it be firſt 
filed 15 5 b 


No orders, but final and decretal ones, ſhall 


be receivd to be entered after cigar days of pro- 
nouncing them. , Chan. Ca. 437. This rule is how- 
ever often diſpenſed with. | | 


Solicitors aſſent to interlocutory orders may 


bind; but not to a reference finally to determine. 


1 Chan, Ca. 87. 3 | 5 F 

If one is brought into court to anſwer the breach 
of an order, if within the year, he ſhall anſwer 
upon interrogatories, without a bill: But if after 
the year, a bill 9 to be filed to ſet forth the 
breach. Danv, 776. | | 
A miſtake in the title of an order, amended, 
though againſt a ſurety that gave a recognizance 
to abide the order of hearing. 2 Yern. 376. 

A. being beyond ſea, ſued B. at law; B. brings 
a bill in equity againſt A. the court will order, 
that ſervice on the defendant's attorney at law 
ſhall be good ſervice ; but not that ſuch attorney 
ſhall put in an anſwer without oath. 1 Vill. 523. 
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An order to make an electien. 


Fan MUCH as this court was this pre, 


ſent day informed by Mr. —— being of the 
defendant's counſel, that the plaintiff doth proſe. 


cute the ſaid defendant both at law and in this 


court for one and the ſame matter, whereby the 


defendant is doubly vexed ; it is therefore ordered, 


that the plaintiff do, within eight days after no- 
tice to his attorney at law and clerk in court, 
make his election in which court he will proceed, 
and if he ſhall elect to proceed in this court, then 
his proceedings at law are ſtayed by injunin; 


but if he ſhall elect to proceed at law, or in de- 
fault of ſuch election by the time aforeſaid, then 
the ſaid plaintiff*s bill is from thenceforth to ſtand 
abſolutely diſmiſſed out of this court, with coſts 
to be taxed by Mr. one of the Maſters of 


this court. 


Or der to ſerve 4 ſabycens upon an attorny. 


u 


PON ing the matter of this day, Ge. 
being of the plaintiff's counſel, and upon 
reading of an affidavit whereby it appears that di- 
ligent ſearch and inquiry hath been made after the 
defendant, but he cannot be met withal to be pet. 
ſonally ſeryed with a ſabpæna iſſued our of this 
court at the plaintiffs ſuit, neither can his habit- 
tion or place of abode be diſcovered; it is their 
upon ordered, that the leaving a ſubpæna with tht 
defendant's attorney at law be deemed a good fer 
vice of the ſaid defendant, whereby to compel big 
to appear to and anſwer the plaintiff's bill. 


7 


Order 
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Order to add a defendant to a bill. 5 
po N conſideration this preſent day had by 


| the right honourable the Maſter of the Rolls, 
upon the plaintiff's humble petition, for the rea- 
ſons therein contained, it is ordered that the ſaid 
plaintiff be at liberty to inſert into his bill the 


name of ——— with apt words to charge him as 
a defendant thereunto. N 0 


Order to aſſign a guardian. 


Une made this dey unto this court 
| by Mr. 

ſaid defendants the infants, it was alledged that 
the. faid defendants the infants, being ſerved with 
roceſs to appear to and anſwer the plaintiff*s bill, 


ve appeared thereto, but cannot anſwer the ſame 


without having a guardian aſſigned them for that 
urpoſe; it is thereupon ordered that a commiſ- 


ſion be awarded to commiſſioners therein to be 


named, to aſſign a guardian for the ſaid defendants 


the infants, by whom they may anſwer and defend 


this uit. 


Order to ſet down a demurrer, | 


Uromas fang. bunble perkion thiday | 


preferred to the right honourable the Lord 


high Chancellor of Great Britain, for the reaſons 


therein contained, it is ordered that the demurrer 
put in by the defendants to the plaintiff's bill be 


ſet down to be argued the next day of demurrers 
after the demurrers already appointed; but this 


order is to be drawn up, and the demurrer entred 


with the Regiſter within four days, or elſe the Re- 


piſter is to take no notice hereof. 
| Order 


being of counſel with the 
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Oners, [he ou of, 5 


* 


| Order fo over - rule a are. 


TI E matter upon dhe demurrer put in by the 
defendant to the plaintiff's bill coming this 
day to be heard before the right honourable the 
ge high Chancellor of Great Britain, in the 
preſence of | counſel. learned. on both ſides, his 
Lordſhip upon opening; and debate thereof and 


heating What could be alledged on either ſide, 


doth order that the defendant do anſwer. the plain- 
tiff's bill, and that the demurrer do ſtand over- 


ruled... * 


Orden to 4 2 an 1 on . 5 


Wings the plaintiff obtained an in 
Junction for ſtay of the defendant's pro- 
ceedings at law, for the matters here in queſtion, 


until — defendant ſhould directly anſwer the 
_ Plaintiff's bill, and this court take other order io 
the contrary; now upon opening of the matter 
this day unto this court by Mr. 
the defendant's counſel, it was alledged that ale 


= being of 


defendant hath ſince put in a full and petfect an- 
ſwer to the plaintiff's bill, and thereby denied the 
whole equity thereof: It was therefore | prayed, 
that the ſaid infunction do ſtand abſolutely 1 


ved, which is ordered accordingly, "unleſs the 


. plaintiff's clerk in, court having notice hereof ſhall 
on — next ſhew; unto 555 court good cauſe 


to the ny. 


Ordi. 


TD — THe 


Yr 


5 Ders, che forms of. 


Order to examine. the regulari ty of an attach- 
| ment, &c. n 


PON opening the matter this day unto this 
court by Mr. being of the defen- 
dant's counſel, it was alledged that the plaintiff 
hath irregularly ſued forth an attachment, and 
arreſted the defendant thereon, before the time 


for anſwering was elapſed ;/ | whereupon it is order- 


ed that Mr. one of the Maſters of this 
court do examine and certify whether the a/tach- 
ment did duly and regularly iſſue or not, and in 
the mean time all proceedings on the bail - bond 
are ſtayed, . | 


Order to examine into the'irregularity of re- 


turning a proclamation, ' © 


PON the humble petition of the ſaid defen- 
dant this day preferred to the right honour- 
able the Maſter of the Rolls, ſnewing that the 
plaintiff contrary to the rules and practice of this 
court hath ſued out proceſs of contempt againſt 
the defendant to a proclamation, which the plain- 
tiff hath procured to be returned without endea- 
vouring to arreſt the defendant on the firſt or other 
of the ſaid proceſs ; whereupon it is ordered that 
it be referred to the two ſenior Six clerks not con- 
cerned in this cauſe, to examine and certify touch- 
ing the ſaid irregularity; and in the mean time all 
further proceedings on the contempts are ſtayed. 


S% & a 
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Opers, [the forms of.] 


An order for the Six clerks to certify the ti 


taking of the defendant's plea, anſwer and 
Anus rer. WP 
Urn motion this day made unto this cour 
A by Mr. — being of the plaintiff's counſel, 
it is ordered that the two ſenior Six clerks, not 


concerned in this cauſe, do examine and certify 


whether the defendant's anſwer, plea or demurrer 
be duly and regularly taken and returned or not, 
and whether the commiſſion for taking the ſame 


duly iſſued. 


Order for a habeas corpus. 


T ORASMUCH as this court was this pte 
ſent day informed by Mr. being of the 
plaintiff's counſel, that the defendant being ſerved 


with proceſs to appear to and anſwer the plin- 
. uff's bill, doth refuſe ſo to do, but ſits in con- 


tempt to an attachment for want thereof, on which 
he hath been arreſted, and is now a priſoner in 
the Fleet priſon; it is thereupon ordered that 2 
babeas corpus be directed to the Warden of the 
Fleet at the return thereof, to bring the body of 
the faid defendant to the bar of this court to an- 
ſwer his ſaid contempt ; whereupon ſuch further 
order ſhall. be made as ſhall be juſt. | 


Oraier to refer a fecond anſwer. 
LI PON opening of the matter this day unto 


this court by Mr. — being of the plain. 
tiff's counſel, it was alledged that the plaintiff 


having taken exceptions to the inſufficiency of the 


defendant's firſt anſwer, the defendant hath put in 
e „ a ſecond 


nee 
3 7 


Owers, {the forms of.] | 

. a ſecond anſwer, which the plaintiff is adviſed is 
alſo inſufficient; - it is therefore ordered that it be 
referred to Mr. one of the Maſters of this 
court, to look into the ſaid bill, anſwers and ex- 
ceptions, and examine and certify whether the 


ſaid defendant's anſwers be ſufficient in the points 


excepted unto. or not. 
Order for a commiſſhoh to examine de bene 
eſſe, and Io refer exceptions. . 


FP as this court was this pre- 
ſent day informed by Mr. g of the 
plaintiff 's counſel, that the plaintiff long ſince ex- 
hibited his bill into this court againſt the defen- 
dant, whereunto the defendant hath put in inſuffi- 
cient anſwers, and hath thereby delayed the plain- 
tiff's proceedings to iſſue in this cauſe, by which 
means the plaintiff is like to loſe the teſtimony of 
a very material witneſs, he being a great dealer at 
ſea, and now ready to go a voyage beyond ſea ; it 


was therefore prayed that the plaintiff may rake 


out a commiſſion to examine his witneſſes de bene 
eſſe to preſerve their teſtimonies, and the defendant 
may join in the ſame if he pleaſes; which is order- 
ed accordingly; and it is further ordered, that the 
bill, anſwers and exceptions be referred to one of 
the Maſters of this court to conſider of the fame. 


Order to rentw a commiſſion. 


| this court by Mr. 
dant's counſel, and upon reading of an affidavit 
whereby it appeared that the defendant could not 
procure A. B. and C. D. his commiſſioners to be 
preſent at the execution of the ſaid commiſſion, 
which was executed the Jaſt Vacation in this cauſe; 


and 


being of the 


PO N opening of the matter this day unto 
being of the defen- 
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' Oxders, [the forms of.) 


and foraſmuch as the faid defendant hath many 


material witneſſes to examine in this cauſe, as 
namely ZE. F. and G. H. which he could not pro- 
cure to be examined by the ſaid commiſſion; it 
was therefore prayed that the faid defendant might 
renew the faid commiſſion returnable , which 
this court held reaſonable, and doth order the 


fame according]y. 

Order to ſtay proceedings on exceptions to a 

e "17065 report. HIS aA SIT, 
PON motion this day made. unto this court 


uU by Mr. —— being of the defendant's coun- 


ſel, it was alledged that the defendants have filed 
exceptions. to the report made in this cauſe by 
Mr. —— one of the Maſters of this court, bear- 


ing date the 22d,of — laſt, and depoſited 51. 


with the Regiſter according to the rule of this 
court, as by the Regiſter's certificate appears; it 
is thereupon ordered that all proceedings upon the 
ſaid report be ſtayed until the matter upon the 
ſaid exceptions ſhall be heard and determined by 


this court. 


Order to confirm à report unleſs cauſe. 


LJ? 2N opening of ghe matter this preſent 
day by Mr. —— being of the plaintiff's 


_ counſel, and upon producing of a report made in 


this cauſe by Mr.'—— one of the Maſters of this 
court, bearing date the — day of —— inſtant, 
it is ordered that the ſaid report, and all the mat- 
ters and things therein contained, do ſtand rati- 
fied and confirmed by the order, authority and 


decree of this court, to be obſerved and performed 


by all parties theretq, according to the tenor and 
| due 


23» 0:07 383] 610d. = 
.. , Davers, [the forms of] | 
true meaning thereof, unleſs] the ſaid defendant, 
having notice hereof,, ſhall within eight days after 
ſuch notice ſhew unto this court good cauſe to the 
contrary. Senn 11 2.5 erty 98 1 l «ral. 
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PO N conſideration had this preſtnt day by 
A his Honour the Maſter of the Rolls, upor 
the defendant's humble petition, and of the'Ma- 
ſter's report therein mentioned, whereby it appears 
above 5001. is reported du to defendant,” and that 
the defendant came up to town only to defend 
and proſecute exceptions taken to that'and another 
report, whereof one of them is referred to a trial 
at law; and that during the defendatit's attendante 
here on that occaſion he is arreſted at the plain- 
tiff's ſuit, as by affidavit annexed appears, con- 
trary to the privilege that ſuitors ought to have 
in going, attending, and returning; his Honour 


doth thereupon order, that a /uper/edeas'do iſſue to 


the Sheriff of Middlgſex to diſcharge the faid de- 
fendant of the ſaid arreſt, he being only arreſted 
on meſnñe pfoceſsz. e e 
Order to diſmiſs a bill for want of a repli- 


calion. 


ä 6 bn Ent ; A, TEFT 7 
TORASMUCH as this court was this pre- 


ſent day informed by Mr. being of the 
defendant's counſel, that the plaintiff exhibited his 


bill into this court againſt the ſaid defendant in 


Mcchaelmas Term laſt, ' to which the defendant an- 

ſwered the ſame Term, ſince which time the ſaid 

plaintiff hath not further proceeded in this cauſe, 

as by certificate now read appeared; it is there- 

upon ordered that the faid plaintiff's bill do ſtand 
2 | 


- eiſmiſſed 


* 
{ * 1 
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192 Orders, [the forms of „ 


diſmiſſed out of this court with coſts; and it {x 
| eh ror per 
of EN to tax the en 550 


Order 116 for a ſubpeena doces toworh, 


Un motion this day made unto this court 
by Mr. being of the plaintiff's counſel, 

| it is ordered that a ſul ena duces tecum be awarded 
againſt the ſaid defendant to bring into this cour: 
certain deeds and writings by him confeſſed in his 
anſwer to be in his 2 2 or at the return thereof 
to ſhew cauſe to the contrary. 


| Order far a ſubptena duces tecum. | 


( 

( 

L 
\ORASMU CH as this court was this pre- 
ſent day informed by Mr. — being of the G 
plaintiff's counſel, that the defendant having by 
his anſwer to the plaintiffs bill confeſſed the ha- 
ving in his cuſtody a feoffment or other writing 
of the lands in queſtion, conveyed from A. B. to 
C. D. wherein the plaintiff claimeth title; it wa 
therefore prayed that a ſubpæna duces tecum may be 
awarded againſt the ſaid defendant to bring the ſaid 
writings into court, which 1 is ordered OY: 


Order for a Serjeant at arms. 


HEREAS the faid defendant hath ft 

out all proceſs of contempt to a commiſiun 

of rebellion, for want of his anſwer to the plain- 

tiff's bill, as by the ſame under the ſeal of this 

court, and the commiſſioners certificate thereupon 

indorſed, whereby the ſaid commiſſioners do cer- 

tify that the ſaid — doth abſcond himſelf fo 
that he cannot be taken thereupon, now produc 


appears; it is therefore ordered, upon che motion 
E 


? 
N 


jon 
of 


2 
* 


Ozders, [the forms of.] | 


of Mr. — being of the plaintiff's counſel, 


that the Serjeant at arins attending this court, do 


apprehend the ſaid defendant, and bring him to 
the bar of this court, to anſwer the ſaid contempt. 


1 2 
Fs 


Order to examine viva voce. 
PO N motion made this day unto this court 


U 


certain deed or writing bearing date the 
day of ——— 1736. made between A. B. of the 
one part and C. D. of the other part, and alſo a 
bond from E. F. to G. H. bearing date the 
day of —— 1732. in the penalty of 100 J. for 
payment of 507. and intereſt to the ſaid G. H. 
aving to the defendant all juſt exceptions. | 


' 


: facias. | 
U PO N opening of the matter, &c. by Mr. 


Order for a ſubpœna in nature of a ſcire 


of the plaintiff*s counſel, it was alledg-' 
ed that the plaintiff having obtained a decree 


againſt the defendant, he died before the perform- 
ance thereof, leaving C. D. Eſq; his brother and 
heir; wherefore it was prayed that a ſubpæna in 
nature of a ſcire facias might be awarded againſt 
the ſaid C. D. to ſhew cauſe at the return thereof 

why the ſaid decree ſhould not ſtand revived 
againſt him, and be of the ſame force and effect 


5 the ſame was at the time of the deceaſe of the . 


laid C. D. which is ordered accordingly. 


vol. I. W Order 


by Mr. — being of the plaintiff's counſel, 
it is ordered that the plaintiff be at liberty to ex- 
amine one or more witneſſes viva voce, at the 

hearing of this cauſe, to prove the execution of a 
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Ozders, [the forms of ] 


Order to far proceeds ngs on 4 decree, ths 


Ing 4 bill of review. 


LJe2N or opening, &c. it was alledged that the 
ſaid plaintiff hath filed a bill of review againſt 
the ſaid defendant, and alſo given ſecurity by re- 
cognizance. to abide ſuch order as the court ſhall 
make upon hearing this cauſe mp n the ſaid bill of 
review, according to the courſe of the court, as 

by certificate appears, and yet the ſaid defendant 
doth profecute the plaintiff with proceſs of con- 
tempt for not performing the former decree made 
in this cauſe; it was therefore prayed that the 
plaintiff's ns os of review may be admitted, and 
that all proceedings on the ſaid decree may be 
ſtayed ti — matter of the ſaid bill of review 
be heard and determined by this court; which 


is ordered accordingly. 
Order to ſiand committed for not performing 


a decree, 


U's, PON' the plaintiff”s humble petition this 


preferred to 'the right honourable the 

Lind Fah Chancellor of Great Britain, it was 
alledged that the plaintiff in —— Term —— ob- 
tained the decree of this court againſt the defen- 
dant, for vacating a recognizance, amongſt other 
things therein contained, and that the ſaid defen- 
dant hath ſtoed out all proceſs of contempt to a 
commiſſion of rebellion, which bath been ſeveri 
times renewed againſt him, he abſconding, that 
he could not be taken till now of late; and there- 
upon the ſaid defendant entered his appearance 
with the Regiſter of this court, and Bach ſince 
been examined upon the contempt; and the {aid 


examination having been referred to Mr. 


3 | one 


©Owers, [the forms of.] 1 
one of the Maſters of this court, the ſaid Maſter 


hath certified the ſaid defendant is guilty of the 


{id conteinpt; and foraſmuch as the ſaid plain- 
tiff hath not had any benefit of the ſaid decree; 
but hath been at great charges in proſecuting the 
faid defendant, and endeavouring to compel him 
to yield obedience thereunto; which he hath ob- 
ſtinately refuſed to do, to the great damage of 


the ſaid plaintiff; it was therefore prayed that the 


defendant might ſtand committed unto the priſon 
of the Fleet until he ſhall perform the faid decree; 
which his Lordſhip held reaſonable, and doth or- 
der the ſame accordingly. . 
An order for an injunction to put and quiet 
the plaintiff in poſſeſſion, according to a 
ecree. 1 | 
PON opening the matter this preſent day 
A unto this court by Mr. — being of the 
plaintiff*s counſel, it was alledged, that by a de- 


cree of this court, bearing date the — day of 


—— 1739. as alſo by a former decree of the 
—— day of —— 1736. the defendant is to exe- 


cute a conveyance of a certain tenement and farm 


in the cbunty of — to hold to the 
plaintiff and his heirs, after the death of 


and ——— his wife both fince deceaſed, which 


the plaintiff and his heirs are to have and enjoy 


accordingly, and that the defendant do deliver up 


the writings touching the premiſſes to the plaintiff 
upon oath; and that the defendant hath been duly 

ſerved with the ſaid decree, and conveyances di- 
refted to be ſettled by Mr. ——— one of the. 
Maſters of this court, and which were ſettled” 
xecordingly, have been tendered to him to execute, 


195 


Which he refuſes to do, as by affidavit now pro- 


duced appeared, and is 8 contempt for brea — L 
a th 
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196 Of paying and receiving Monep, &c. 
the faid decree; it was therefore prayed that an 
injunction may be awarded to put and quiet the 
plaintiff and his aſſigns in the poſſeſſion of the 
ſaid premiſſes, according to the faid decree; which 
is ordered accordingly. ey 


(8thly) Of paying and receiving money in 
)))) — | | 
ALL ſums of money, Sc. decreed to be paid 
8 into this court, muſt by the late act 12 G. x, 
be paid into the bank, with the privity of the 
Accountant General of this court, and placed to 
the credit of the cauſe. a 
And note, that any of the parties may apply 
to the court, that ſuch ſums, Sc. may be placed 
out on government ſecurities, &c. for the benefit 
of the parties intereſted in the cauſe. 
And when any of the parties, or other perſons, 
| want to have their money which is reported due 
to them; you mult firſt give notice to all the par- 
ties, that you intend to move the court, and upon 
producing a certificate from the Accountant Gene- 
ral, and the Maſter's report, the court will or- 
der it. | | 
Then you carry this order and the report to the 
Accountant GeneraPs office, who will thereupon 
give you a cheque note upon the bank, which you 
muſt get entered in the Report office, and then, 
upon carrying the order and report to any of the 
Regiſters, they will ſign the note gratis; and after 
that you have nothing more to do than to go to the 
| bank and receive the money. | 
Note; None but parties, or their legal repre- 
ſentatives, can obrain this note, for repreſentatives 
muſt make it appear that they are ſuch, by produ- 
cing the adminiſtration and the like; yet if the 
perſon to whom the money is reported due, does 
3 | not 


& - 


Ot paying and receſving money, Ke. 


not appear himſelf, then he muſt execute a letter 


of attorney, authoriſing ſuch perſon as he ſhall 
think proper, to receive the money, &c. And 


upon an affidavit of the due execution thereof 


thereto annexed, and upon carrying and leaving 
the letter of attorney and affidavit, the Accountant 


General will give ſuch note to the attorney thereby 


appointed. Y 
By an order dated 2 July 1739. reciting the a 


ed 12 Geo, 2, © intitled, An act to 1impower 


the high court of Chancery to lay out, upon 
« proper ſecurities, any monies, not exceeding a 
« ſum therein limited, out of the common and 
© general caſh in the bank of England, belonging 
e to the ſuitors of the ſaid court, for the eaſe of 
e the ſaid ſuitors, by applying the intereſt ariſing 
e therefrom, for anſwering the charges of the 


„ office of the Accountant General of the ſaid 


e court,” It is enacted, that out of the money 
that lies dead in the bank, belonging to the ſuitors 
of this court, a ſum not exceeding 350001. ſhould, 
by virtue of any order of this court, be placed out 
in one intire ſum for the purpoſes thereafter men- 
tioned. Whereupon it is ordered, that out of the 
caſh in the bank belonging to the ſuitors of this 
court, 35000). be placed out with the privity of 


the Accountant General in the purchaſe of 3 per 


cent. annuities anno 1731. in truſt for the ſuitors 


of this court, ſubjett to the further order of the 


court. And out of ſuch intereſt the bank is from 


time to time, without any draught, to pay, by 


quarterly payments, the annual ſum of 1020 l. in 
manner following, that is to ſay, To Mark Thur- 


on, Eſq; Accountant General of this court, 6501, 


To Mr. John Waple, his firſt clerk, 2 30 l. and to 
Mr. Henry Nowell, his ſecond clerk, 1201. till the 
the further order of the court, which ſalaries are 
to be in lieu of, and in recompence and ſatisfaction 


„ for 
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198 Pk paying and receiving money, &c. 
for all fees which ſhall be payable to the Account. 
ant General's office by the ſuitors of this court. 
And it is further ordered, that from the twenty: 
ninth of September then next no fee or fees what. 
ſoever be taken at the Accountant General's office, 

or by any officer or clerk belonging thereunto, 
for any matter or thing directed to be done by the 
„ „ 1 
And by an order 1 Auguſt 1741. touching in- 
conveniencies that may ariſe in receiving from the 
Exchequer the annuities due, and which ſhall grow 
due on Excheguer orders and tallies for want of 
having the ſame entred at the Exchequer, and 
proper indorſements made thereon, that the an- 
nuities of ſuch orders are to be paid to the caſhiers 
f. the Bank of England for the uſe of the ſuitors, 
It is ordered, that the Bank of England do, by 
their proper officer or officers, fend to the Excte- 
quer all ſuch Exchequer orders belonging to the 
fvicors of this court, and then in the Bank, to the 
intent that the proper officer or officers of the Ex. 
chequer may = entries in the books kept there, 
and indorſements on the faid orders, that the an- 
nuities due and which ſhall grow due thereon re. 
ſpectively are to be paid to one of the caſhiers of 
the Bank of England for the time being, to be 
Placed to the 8 of the reſpective cauſes to which 
the ſaid orders do belong, and to no other perſon 
or perſons whatſoever without the further order of 
this court; and that the like entries and indorſe- 
ments be made on all ſuch Excheguer orders, 2 
ſhall hereafter be delivered into the Bak on ac- 
count of any of the ſuitors of this court, by vir. 
tue or in conſequence of any decree or order of 
this court, 3 K 4 72 % „ 7.1 
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' (gtHly) J ijunct v5. 

XN injunction is a writ remedial in nature of a " 
prohibition ; and it may be granted either to © 
ſtay proceedings at law, or to ſtay waſte or damage : 

tao the freehold or inheritance of another, by ſelling 4H 
timber, fc. Or it may be to yield up, quiet, B 
or continue the poſſeſſion of lands, c. But this = 
laſt ſort of injunttion is a judicial writ, and ſubſe- = 
quent to a decree, being in nature of a writ of 9 
execution, or babere facias poſſeſſonem : But ſome- 9 
times, in ordinary caſes, injunctions are granted 1 
to quiet poſſeſſion before hearing, to the party nn 
having the ſame. FCC = 
If a perſon is ſued at law for irregularly ſerving = 
the proceſs of this court, an injunction will be 3 
granted to ſtay the proceedings; for the irregularity 3 
is only puniſhable in this court. 1 Vern. 269. BM 
An injunction is never to be granted before a 
bill is filed. 4 1»f. 92, S. P. 1 Ven. 156. Where 9 
it is ſaid, that the defendant cannot have an in- | f 
junction, becauſe he has no bill filed. But where ; 7 


— — 


a mortgagee brought his bill to forecloſe, and 
pending the ſuit, an advowſon appendant to the 
mortgaged manor became void; and the mortga- 
gee being hindred from preſenting, brought his 
quare impedit; and the court granted an injunction 
on the defendant's application, tho? he had no bill 
filed. 2 Vern. 401. So where a cauſe abated by 
the death of the Lady Gerrard, and the defendant 
was her executor, who being ſerved with a copy 
of the bill of revivor, and my Lord Keeper's let- 
ter, would not appear, being in privilege ; and 
upon motion an injunction was granted, the? the 
cauſe was not revived: And the caſe of Armſtrong 
and Jackſon was cited, where, before a demurrer 
determined, the plaintiff had an injunction, on 
O 4 motion 
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Df Injundions. 


motion. Trin. 1700. Duke of Hamilton and the 


Earl of Macclesfield. So where the Lord arion 


had an injunction to quiet him in the poſſeſſion of 
the mines in queſtion; and upon hearing of the 
cauſe an iſſue was directed to try whether the mines 
in queſtion where within the plaintiff's or defen- 
dant's manor; the iſſue was tried at bar, and found 
for the plaintiff; then the plaintiff died, and a bill 
of revivor was brought, and before the time for 


anſwering was oft, or the cauſe revived, the plain- 
tiffs moved for an: injunction to ſtay the Lord 
M barlon's working t 
that ſince. the verdict againſt him he had trebled 


the mines, having affidavits, 


the number of workmen, and between that and 
Candlemas would work out the mines; and an in- 
junction was granted, tho? the cauſe was not revi- 


ved. Mich. 1702. Robinſan and Lord Wharton. 


Where the defendant was in poſſeſſion at the 


time of exhibiting the bill, and the plaintiff after- 


wards enter*d, an injunction was granted againſt 
the plaintiff to avoid the poſſeſſion. And in an- 
other like caſe, the defendant prayed he might have 


an injunction, or that the bill might be diſmiſgd; 


and the court held it reaſonable that he ſhould have 
one or the other. Cary's Reports 51, 63, 140. 
If a man prays an injunction to ſtay proceedings 
at law upon a bond, he ſhall not have it; except 
he will give judgment, and be bound by order to 


bring no writ of error. 1 Yery. 120. 


When an injunction is granted to ſtay proceed. 


ings, tis uſually upon the plaintiff's ſuggeſting 


ſome rigorous proceedings at law, begun or threat. 
ned by the defendant: And if the cauſe be at iſſue, 
or a declaration delivered, it commonly gives leave 
to go to trial, c. but ſtays execution till farther 
order of the court. And in ſome caſes, where 
the matter at law is tried, it bars uſually from ex- 
ecution, but not from judgment: Alſo ſometimes 

a l | waere 


Dt Jnjuniffons, 
where a judgment is executed, it will ſtay the 
money in the Sheriff's hands. 2 8 

As to injunctions to ſtay waſte, they are com- 
monly granted to one in reverſion or remainder 


where waſte is begun to be done, or where there 
is reaſonable grounds to fear it: And though a bill 


how the party derives bis title to the eſtate in que- 
ſtion, and that ſome waſte or ſpoil is done or 
threatned; - but ſometimes, tho? but very rarely, 
the court will grant it without an affidavit. 

An injunction is commonly obtained by order 
upon motion, either upon matter conſeſs'd in the 
defendant's anſwer, or upon ſome matter of record, 
or on ſome deed, writing, or other evidence pro- 


duced in eourt, whereby it appears there is a pro- 
bability that the party ought to be diſcharged in 


this court from ſuch ſuit: But an injunction after 
the defendant has anſwered, is never obtain'd with- 
out giving two days notice in writing to the defen- 


the defendant may by his counſel defend the ſame, 
if he thinks fit. It may alſo be obtained upon an 
attachment, or upon a dedimus, or upon a defen- 
dant's praying time to anſwer; or where a debt is 
ſtale, and the defendant hath ſlept long; or where 
the creditor and debtor have been dead long before 
the ſuit; or where the defendant cannot be found 
to be ſerved with a ſubpana: But in all caſes where 


before. | 
All injunctions are commonly granted and dif- 
ſolved, upon motion: But in the long Vacation, 
when the court don't fir, and no motion can be 
had, a bill being filed, and the defendant cutting, 


vo right to do, upon an affidavit of the fact, the 


againſt tenant for life, or other particular tenant, 


is exhibited, yet generally an affidavit muſt be made 


dant's clerk in court, of ſuch motion, to the end 


an anſwer. is put in, you ought to give notice as 


down trees, or committing waſte, which he has 


Lord 
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£02 


cutting down trees, or committing waſte, 


ſubpena, and let it be ſworn and filed; upon which 
you get an attachment iſſued for want of an appear 
ance; and then you give inſtructions to counſel to 
move thereon for an injunction, which is granted 
defendant liberty ta call for a plea, and proceed to 
but execution is thereby ſtayed: But when the de. 


not arreſted the plaintiff, nor filed his declaration, 


Ok  Jnjunfions. 


Lord Chancellor, in that. caſe, will, upon a peti. 
tion, grant an injunction to ſtay the defendant 5 


If the defendant doth not appear in time, then 
you may draw and ingroſs an affidavit of ſerving the 


of courſe : But theſe injunctions generally give the 
trial, and for want of plea to enter up judgment; 
fendant is ſerved with ſuch injunction, and he ha 


he cannot, after ſerved with ſuch injunction, arreſt 
the plaintiff, nor file a declaration; if he does, he 
is guilty of the breach of ſuch injunction; and the 
court will commit him for breach thereof, in the 
ſame manner as if there had been no ſuch clauk 
in ſuch injunction. . 

But if the defendant appears in time, and does 
not anſwer in time, then on an attachment for 
want of an anſwer, or upon the defendant's crz 
ving a dedimus to anſwer in the country, or a de- 
fendant getting time to anſwer, an injunction vil 
be granted in like manner; which is generally un- 
til anſwer and other order: And ſuch injunctiom 
have generally the like clauſe, as before, of giving 
the defendant liberty to call for a plea, Sc. 
But after appearance and anſwer in time, the 
court muſt be applied to for an injunction on the 
merits; in which caſe you muſt draw a brief d 


the pleadings for counſel, and give a notice d 
motion in writing for ſuch injunRion to the de- -ry 
fendant's clerk in court. | | to di 


An injunction upon an attachment, dedimus, d ſwer, 


upon the defendant's praying time to anſwer, dos 
| no: 


Ok Injunifons. 


dot extend to ſtay M pr 4 in the ſpiritual | 


court, withque ſpec order. 1 Vill. Rep. 301. 
If the bill is to 1 waſte, or ſuits at law, you 
may have a up, before the bill is filed. 4 & 5 
Ann. c. 16. But the bill ought to be filed by or 
before the return of the ſubpana; and after 'tis 
filed, and the defendant hath ap 2 vou * 
on filing affidavits of waits, & . and notice of 
anc apply for an injunction 6 the merits. 
If an injunction is obtained on an attachment 
for want of an appearance, or anſwer, then ob- 
ſerve to put in a ſufficient anſwer ; and pay or ten- 


der the coſts of the attachment to the plaintiff's 


clerk in court, which is ten ſhillings; and ſo ſoon 

a5 the anſwer is filed, give inſtructions to counſel 
to moye to diſſolve the injunction uit, and draw 
up and enter your order thereon, and ſerve it upon 
che plaintiff's clerk in court. And if on the day 
to ſhew cauſe no cauſe be ſhewn, the injunction 


will be diſſolved of courſe, on motion of the de- 
fendant's counſel, and producing an affidavit filed 
of the ſervice of ſuch order n: But if cauſe is 


ſhewn on the merits, the injunction is ſometimes 
continued till the hearing. And if the plaintiff has 
filed exceptions to the anſwer, and ſhews them for 
cauſe, then he is ſometimes ordered to procure the 
Maſter's report in'a week, but uſually in four 
days; or in default thereof the injunction to ſtand 
diſſolved, without further motion. And if the 
Maſter ſhall report the defendant's anſwer inſuffi- 
cient, the injunction 1 will be continued till he an- 
(wers the Exceptions. 

An injunction upon a dedimus is on motion 
granted of courſe, till coming in of the anſwer 
and other order. And it is alſo a motion of courſe 
to diſſolve an injunRion upon coming in of the an- 
lwer, unleſs caule. 


After 
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Ot Injundtons. 


Aſter the anſwer is come in, if the defendant' 


counſel alledge that he has anſwered, and denied 


the whole equity of the bill, (his contempts, if any, 
being clear d) the court upon ſuch . will 
order the injunction to ſtand diſſolved 7%, at a 
ſhort day; and if at that day no cauſe” be ſhewn, 
then, upon motion, and affidavit of ſerving the 
order, it will be made abſolute: But if the con. 
tempts be not clear'd, (that is, the coſts nor paid) 
or if the anſwer be not filed, and all equity denied; 
or if the exceptions are put in, and the anſwer 


reported inſufficient, any of theſe are good cauſes 


againſt diſſolving the injunction: But if there be 
two defendants, againſt whom an injunction is ob- 
tained, the court will ſeldom diſſolve the injunction 
till both have anſwered: Alſo where the plaintiff 


has equity on his ſide, or his caſe ſeems hard, the 


court will not eaſily diſſolve the injunction; not 
will they commonly diſſolve it the laſt ſeal after 
Term; nor is it ever diſſolved but upon motion 


of the adverſe party. 


Where an injunẽtion ſhall be continued till ſome 


of the defendants put in their anſwer, by reaſon 


that thoſe defendants that live in Ireland, have 
been ſerved with proceſs, and have not put in their 
anſwer, and that bail is given in the action. Via: 
Boheme and Porter, Barnardiſton's Reports 354. 
Where an injunction ſhall not be continued til 
the hearing, but only till the anſwers of ſome of 
the defendants come in, when they live in Ireland. 
Ibid, 25 3 
It a defendant ſhews that he has an eſtate with- 
out impeachment of waſte, it is ordinarily 
cauſe to prevent or diſſolve the injunction, where 
ſuch injunction is granted for ſtaying of waſte only 
An injunction granted upon the merits, of 0 
ſome ſpecial cauſe of equity, commonly ſtands ii 
che hearing, unleſs the plaintiff delay his 7 


FW, 


Ok Injuniions. 


| Uareaſonable delay is a good cauſe for diſſolving an | 


injunction for ſtaying proceedings at law; and yet 
the court will ſometimes, upon motion, revive it, 
altho? diſſolved, eſpecially where equity appears 
evidently with the plaintiff, or his caſe is hard. 


When a plea or demurrer is argued by counſel, 


and allowed, there is generally, tho* not always, 
an end of the injunction ; for ſome equity may be 
ſhewn for continuing it, ariſing out of the defen- 
dant's anſwer, put in with ſuch plea or demurrer : 


And upon a plea or demurter being allowed, or 


on coming in of the anſwer, the court will not 
abſolutely diſſolve the injunction on the firſt mo- 
tion, tho? upon affidavit of notice, but only 1/ ; 


zgainſt diſſolving the injunction. 

After anſwer and demurrer the plaintiff amended 
his bill, and had an injunction, Sc. Vide Gilb. 183. 

An injunction has been refuſed whilſt a plea or 
demurrer was depending; for until it be argued, 
appears not whether the court has cognizance of 
the Cauſe. 95 

After a plea is put in, there can be no motion 
| for an injunction till the plea is argued. 2 Vill. 
Rep. 396. By Talbot Lord Chancellor, Humphreys 
and Humphreys. | | | : 

Exceptions to an anſwer, without a report o 
ts inſufficiency, are not a ſufficient cauſe for ob- 
taining an injunction; becauſe they are often put 
in for delay. Yet an injunction may be continued 
on exceptions z and the court has refuſed to diſſolve 
the injunction even where the exceptions came in 
only the night before, and ſometimes in the morn- 
ing before, the motion. If a report upon excep- 
tions be not procured in a reaſonable time, or if 


ton the injunction will be diſſolved u, and ſome- 
mes abſolutely. 


thereby giving the plaintiff liberty to ſhew cauſe 


the anſwer be reported ſufficient, c. upon mo- 
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206 Ot Injunfions. 
| If there be a leſſee for life; the reverſion or re. 
+ (4) Note; mainder in fee; arid (a) the leſſee in poſſeſſion 
nieſy was in- (5 Waltes the lands; tho? he is (c) not puniſhable 


turteſy was in- 


 foinedfrom com- for waſte by the common law, yet he ſhall be re. 


Had 6 Soof ſtrained in this court, for this is 4 particular mil 
a jointreſs. Toth. chief; 4nd rho? he is not puniſhable during the 
7 Waſte in Continuance of the temainder, yet (d) after its de. 
woods and houlez termination he is. 1 Rol. Abr. 337. S. P. Mo 


25. Soinſel 564; Toth, 61. Car. 26, 36. 1 Vern. 23. Cu 


ling timber. . | | 
195, Hoa Rep. Lit. 54. 2 Toft. 301. 5 Rep. 76. 
So in plowing | 7 ET See 8 
antient paſture, Toth. 143, 14. So of antient meadow and paſture. 1 Chan. Nep. 14, 
206, 116. 2 Chan. Rep. 94. WY, | 

(c) Waſte done by one who held by covenant, and therefore not puniſhable by law, yet 


holpen in equity. Toth. 188. But here obſerve a difference, where the tenant is diſpuniſh- 


able of waſte by the nature cf his eſtate, of by expreſs grant; and alſo a difference as to 
the kind of waſte; for it appears from this cafe, that the firſt tenant for life ſhall be re. 
Frained generally, which includes all kind of waſte. But tenant with expreſs grant of 
without 1mpeacl ment of wwaſte, ſhall not be reſtrained from cutting of timber, 1 Chan, Rep. 
242 · or from plowing, 1 Vern. 23. or from opening new mines. 1 Salle, 16. But ſuch 
3 tenant ſþall be reſtrained from pulling down houſes, or defacing a feat. | wo Ca. 32. 
3 Salk. 161, So that all tenants. for life ſhall be teftrained from pylling down hoults, of 
defacing ſeats. But tenant by expreſs grant of without 2 of may cut down 
timber, or open new mines, &c. tho* tenant for life, without ſuch expreſs grant, ſhall not. 

(d From this reaſon here given, it ſhould ſeem, that except the tenant in poſſeſſion be 


| puniſhable by law at ſome fyture time, tho' he is not ſo at preſent, equity will not ji 


him. But from the caſes before it appears; that tho“ he be intirely diſputiſtiable, be 


de in ſome caſes reſtrained, 


An injunction may be granted to ſtay waſte, in 
behalf of an infant in ventre ſa mere; For poſlibly 
ſuch perſon may be very greatly prejudiced by the 
cutting down of timber or the committing of 
waſte. And where the perſon fo cutting down 
timber of committing waſte does not appear o 
have an abſolute right ſo to do, the court very 
often interpoſes, and prevents and hinders that 
perſon by injunction from cutting down timber ot 

_ committing waſte. But in all caſes whatſoever 
where the court ſees reaſon eicher for reſtraining 
of waſte or cutting down timber, or other trees, 
or proceeding in actions at law, they will grant 
injunctions. And where an injunction is granted 

to ſtay an action at law until the hearing, = 


court upon hearing the cauſe may either diſſolve 
the injunction, or, if they ſee cauſe, order that it 
be made perpetual. A court of equity hath ju- 


riſdiction to quiet men in their poſſeſſions; per 


Coke. 3 Bulſt. 34. S. C. Litt. Rep. 166. 1 Roll. 
Rep. 190. As where the party hath been in poſ- 


ſeſſion three years, and another diſturbs him in 
ſuch poſſeſſion z this court will grant an injunction 


ro quiet him in it. Toth. 37. Car. 66. S. P. 
Vern, 156. So the law patentees had an injunc- 


tion to reſtrain the defendants from proceeding in 
the printing of any law books. 2 Chan. Ca. 67. 


So the company of Stationers had an injunction 
to ſtay the books in the Cuſtom Houſe, and hinder 


the fale of ſtatute books printed beyond ſea. 


2 Chan, Ca. 76. - And where the caſe requires it, 
the court will grant a perpetual injunction ; as this 
court granted a perpetual injunction againſt pro- 


ving a will in the ſpiritual court, it being found 


upon a trial at law to be no will. 1 Chan, Ca. 80. 
o a perpetual injunction was granted to ſtay the 
ation at law of ſeveral perſons, where the right 


had been tried and determined by one trial. Vide 


Vern, 266. 


An injunction to prevent the pulling down a 


caſtle granted againſt tenant for life, diſpuniſhable 
of waſte. * 

Lord Bernard, upon his marriage, in conſide- 
ration of a portion of 10, ooo l. ſettled the caſtle 
of Raby, &c. to the uſe of himſelf for life, with- 
out impeachment of waſte, remainder to his ſon 


for life, Ec. The ſon brought a bill againſt his 


lather the Lord Bernard, to injoin him from pult 


ing down the caſtle ; and Cowper Lord Chancellor | 


granted an injunction, becauſe this was an abuſe 
of the your and derogatory to the grant; the in- 
tent of that privilege being only id order to cut 
down timber and open new mines. Vane v. Lord 
Bernard, 1 Salk, by The 


& 


207. 


208 


Of Tnjunfo1s. 

The. court will not grant an injunction unleſs a 
right appears. 1 Vern. 276. As upon a motion 
for an injunction to ſtop the ſale of Engliſh bibles 


printed beyond ſea, the Lord Keeper declared, 


he could not grant an injunction, but where a man 
has a plain right to be quieted in it; and directed 
trial, wherein the patentees to be plaintiffs, and 


| the defendants to admit they have fold twelve bi- 


bles; and when the trial is over to come back 


again. 1 Vern, 120. So where the Univerſity of 


Oxford had a patent for printing of bibles, the 
King's Printers, being intitled under a patent, 


| brought a bill to reſtrain them; tho? the court was 


of opinion, that the Univerſity could not print 
more than for their own uſe; yet it being a right 
determinable at law, would not grant an injunc- 


tion, but directed a trial. Vern. 275. And where 


the Eaſt- India Company prayed an injunction to 
reſtrain the defendant from trading to the Ef 
Indies, tho? the court was far from thinking the 
Company's patent void, which had been confirm- 
ed by ſo many Kings; yet the validity of the pa- 
tent being triable at law, an injunction could not 
be granted, till it was determin'd there; anda 
trial was directed. Vern. 127. S. C. 2 Chan, 
Ca. 165. 5 3 
But this ſort of injunction for poſſeſſion, before 
hearing, *tis ſaid, hinders not the defendant's ſui 
at law, making a leaſe, taking a diſtreſs, &c. and 
it may be diſſolved on cauſe ſhewn, as injunctions 
in other caſes, 1 
Sometimes, pending the ſuit, the court will 
order a party poſſeſſion by injunction; or that the 
rents not already paid ſhall be ſtaid in the tenants 
hands till hearing, and ſometimes will order both; 
at other times will order a receiver, who (upon 


giving good ſecurity) ſhall take the rents and pro- 


fits, and pay them into court, or account for 


7 


| Of Injunffions. 
them, when the court ſhall require; and he to 
enter into ſuch recognizance as the court directs, 
ta ſecure his accounting for and paying ſuch rents 
into court. | Es „„ 
And on a bill taken pro confeſſo, by reaſon of 
he defendant's contempt in ſtanding out all pro- 
ar if it prays an injunction to quiet poſſeſſion 


or to ſtay proceedings at law, the court will decree 


al perperual one. 


An injunction 1s ſerved by ſhewing it under ſeal, 


and delivering a true copy thereof to the party; 


and the ſervice muſt be perfonally on the party 


himſelf, his attorney, and ſolicitor, &c. or ſuch 
of them as can be found, or as the caſe may re- 
uire: But it has been held, that leaving: it with 
he attorney's or ſolicicor's clerk or ſervant, is good 
A 5 N 
And if the injunction be ſhewn, and a copy de- 
livered, the party ſerving it is not bound to deliver 
the injunction itſelf to be compared. 2 Chan. Ca. 
203. Woodward and King. Fa 

Injunction for want of an anſwer diſcharged, 


becauſe the plaintiff had kept it ſeveral months, 


and not ſerved it till after the anſwer came in. 


Moriſe and The Bank of England, Seleft Caſes in 


W | 

If the party or his attorney proceed at law, 
after ſervice of an injunction to tay proceedings, 
on affidavit ſworn and filed of the ſervice thereof, 
an attachment iſſues againſt. the party for breach 
of the faid injunction: And if he be arreſted on 
the ſaid attachment, and enters his appearance 
with the Regiſter on the ſaid attachment, interro- 


gatories are to be filed and exhibited againſt him, 


to which he muſt anſwer upon oath; and if 
denies the ſervice, the other party may examine 
one or more witneſſes to prove the fervice ; which 
if it be proved upon him, the court will commit 
Vor. I. | kim 
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Ok Injunſtions. 
him to the Hees priſonz and make him pay all 


colts and charges before he be diſcharged. 


But the modern and uſual way, where an in- 
junction is ſerv'd, and the party is in contempt for 
breach thereof, is to give notice of motion to the 


- adverſe clerk in court, that the party may be com- 


mitted to the Fleet priſon for breach of the ſaid 
injunction: And having made an affidavit of the 
ſervice of the ſaid injunction, your counſel moves 
it; and if the other ſide are not prepared to de- 
fend ſuch motion, the court uſually gives them a 
day to ſhew cauſe againſt ſuch motion; and then 
upon hearing the affidavits on both ſides, the court 


decides whether the party is guilty of the breach 


of the injunction or not; and if he be, makes an 
order for his commitment to the Fleet priſon, from 
whence he cannot be diſcharged until he has paid 
the adverſe party his coſts, and- ſometimes until 


he has made reſtitution to him for the da 


he may have ſuſtained for breach of the ſaid in- 
junction. e To 
And tho? an injunction be irregularly obtained, 


it ought to be obeyed, or the party is in contempt. 


Vide 2 Chan. Ca. 203, 
But if an injunction be irregularly obtained, 
the party's counſel may by a motion of | 
move to refer the irregularity of the iſſuing out 
the ſaid injunction to a Maſter of the court, which 
if the Matter reports to be irregularly iſſued, the 
other ſide may take exceptions to ſuch report, and 
file them with the Regiſter, and depoſite five 
pounds with him; which exceptions are argued in 
court: But if no exceptions are. filed, the court 
upon the Maſter's report will diſſolve that injunc- 
tion, and ſometimes commit the clerk in court to 
the Fleet for making out that injunction, and 
make him pay all the coſts, and ſometimes the 
pd en — 
2 


Ok Injunckions. 


| damages the other ſide may have ſuſtained for ir- 


regularly making out ſuch injunctioo. 
After two verdicts on trials at bar, in favour of 


the plaintiff's title, a perpetual injunction was de- 


creed, according to the caſe of the Lord Bath and 
Sherwin in Dom Proc; which practice was intro- 
duced that the right might be quieted in eject- 
ments, (where at law the party is always at liberty 
to bring a new one) as it was in real actions where 
the verdict was final; and this was affirmed in the 
Houſe of Lords. 1 Strange 404. The reporter, 


country verdicts to the contrary; but the trials at 
bar were laſt, Ibid. 1 Will. Rep. 67 1. S. C. 
| Capel on preſenting Peele to a living, took a 
bond from him to reſign when the Patron's Ne- 
phew came of age, for whom the living was de- 
ſigned. When the Nephew was of age, inſtead 
of requiring a reſignation, it was agreed between 
them all, that Peele ſhould continue to hold the 
living, paying 30 J. per annum to the Nephew, 
Peele makes the payment for ſeven years, but re- 
fuſing to pay any more, the Patron puts the bond 
in ſuit; and then Peele comes into this court fot 
an injunction, and to have back his 30 J. per ann. 
On the hearing, the Chancellor granted the injunc- 
tion, not (as he ſaid) upon account of any defect 
n the bond itſelf, which he held good, but on 


And as to the money, it being paid upon a /imo- 
wacal contract, he left the party to go to law for 
it, 1 Strange 534. Peele v. Capel, M. 9 G. 1. 

A perpetual injunction will the rather be granted 
where the court direfts the trial, or where the 
auſe, againſt which the verdicts are found, is 
ddious in its nature. 1 Will. Rep. 673. 

A perpetual injunction granted again 
cf fifty years ſtanding. on 77. 

2 


ARS” OI OE OT 


2 
a 


* 
a 
— 


In 


by way of note, ſays, that there had been ſeveral 


account of the ill uſage that had been made of it: 


ſt a bond 
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| .Df- Injunikions. 

In an injunction cauſe, where it abates by the 
death either of the plaintiff or defendant, the rule 
lis, that the court be moved to revive within 2 

ſtared time, or the injunction be diſſolvedt. 
FTphe court will not continue an injunction againſt 
the penalty of a bond, unleſs money brought into 
court, or judgment confeſſed at law with releaſe 
of errors; and if the plaintiff be not of ability, 
the court will ſuffer the defendant to proceed at 
law to a ſecond ſcire facias to make the bail liable 
to an action on the caſe. Chan. Ca. 444, 
On a verdict at law, the money muſt be depo- 
ſited before an injunftion will be granted. Id 
& InjuaRtions are granted to ſtay the money, when 
levied, in the Sheriff's hands; ſo likewiſe after a 
writ of error; but on defendant's motion will ſuffer 
to affirm his judgment at law. bid. 448. 
On croſs bills, if when the firſt bill is anſwered, 
the plaintiff in that bill do not anſwer the ſecond 
bill in eight days, the injunction; will be diſſolved 

on motion. e RT en dene 

The court will ſtay a lefſee by injunction from 
doing waſte; but not eaſily a mortgagee; and it 
is granted againſt thoſe only who hold-mediately 
or immediately under him that prays it. Chan. 
C. 12 1h i Hh 28) JO. fi! 
On proſecution for perjury, the court will grant 
an injunction till hearing the cauſe. 
If a oreditor fues a Bankrupt after certificate n 
obtained, on producing the certificate, injunction 
will be granted on motion. Ayl. 322 
Injunction granted for one defendant againſt an- 
other. Roſe uv. Giles, Mich. 1715. Ahl. a7. 
© Bailiffs who: had ferved an execution for breach 
of an injunctian, find money hid in a houſe, and 
take it. away z ordered, that the plaintiff make 
good the money to the defendant, and fatisfy al 
5 | damages 


* 


aS ganmnm Gao wi. 


work when 


cated by a ſentence in that court. 


Of Jnjuntions. - 
damages he would ſwear he Ros nne ver. 


2077 
To junction will go ainſt a . of 


Parliament till anſwer and urther order. Vern: 8 


24, 32 0 i 44 
A bil way be brought by a Patron Le- the 
Parſon to reſtrain his committing waſte on the 
glebe. Barnard. Chan. Rep. 399. 

A. diverted a watercourſe, which put B. to great 
expences in laying of ſooths, &c. and the diyerſion 
being a nuſance to B. he brought his action; and 
an injunction was decreed upon a bill exhibited for 
that purpoſe, it being proved that B. tid fee the 
en it was carrying on, and connived at it, 
without ſhewing the leaſt diſagreement, but rather the 
contraty. 2 Vol. Abr. Eq. 522. c. 3. 

A bill of exchange was drawn upon the plain 
tiff at Legborn, which he accepted; but by the 


law there, if a bill be accepted, and the Mauer 


fails, and the acceptor hath not ſufficient effects of 
the dratoer in his hands at the time of the 3 
ance, the acceptance becomes void; and this hap 


ing to be the plaintiff's caſe (in order to diſcharge 
himſelf from' this acceptance), he inſtituted a ſuit 


at Leghorn, and his acceptance was thereupon va- 
Afterwards the 
plaintiff returning to England was ſued here upon 
this bill, and thereupon he exhibited his bill for 
an injunition and relief; and Lord Chancellor King 
granted a perperual injunction. 2 Abr. Eq. 524. 


c. 7. For more relating, Vide 2 abr. Eg] Md | 


p. 522. to 529. 
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InjunFfon [Order for an.] 


An order for an injunction on a dedimus. 


Maſter of Tburſday the —— day of —— in tho 
the Rolls. year of the reign of his Ma. 
oo jeſty King George the ſecond, and 
| in the year of our Lord —— be. 
tween A. B. and C. D. complain- 

ants, and E. F. defendant. ü 


ORASMUCH as this court was this pre- 
ſent day informed by Mr. —— being of the 


plaintiff's counſel, that the defendant being ſerved. 


with proceſs to'appear to and anſwer the plaintiff's 
bill, hath appeared accordingly, but for delay hath 
craved a commiſſion to anſwer in the country; 


and yet in the mean time the ſaid defendant pro- 


ſecures the plaintiffs at law for the matters in the 


bill complained of: It is thereupon ordered that 


an injunction be awarded againſt the defendant for 
ſtay of his proceedings at law againſt the ſaid 
plaintiffs, until the ſaid defendant ſhall fully an- 
ſwer the plaintiff's bill, and this court make other 
order to the contrary ; but the ſaid defendant is in 
the mean time at liberty to call for a plea, and to 
proceed to trial thereon, and for want of a plea to 


Enter up judgment; but execution is hereby ſtayed. 


Docquet upon an injunction on a dedimus, 


T HE King, and fo forth; To —— his 
counſellors, attornies, ſolicitors, and agents, 
greeting. Whereas it is repreſented to us in our 


court of Chancery, on the part of A. B. and C. P. 


complainants, that they have lately exhibited their 
bill of complaint in our ſaid court of Chancery, 
inſt you the ſaid E. F. defendant, to be relieved 


touching the matters therein contained; and that 


you 


E njuntion {Order for an.] 


you the ſaid defendant E. F. being ſerved with a 


writ, iſſuing out of the faid court, commanding 
you to appear to and anſwer the ſaid bill, have 
appeared, but for delay have craved a commiſſion 
to anſwer in the country; and yet in the mean 


time, you unjuſtly (as is alledged) proſecute the 


ſaid complainants at law, for and touching the 
matters in the ſaid bill complained of: We there- 
fore, in conſideration of the premiſſes, do hereby 
ſtrictly command and injoin you the ſaid E. F. 
defendant, and all and every the. perſons before 
mentioned, under the penalty of two hundred 
pounds, to be levied on your and. each of your 


lands and tenements, goods and chattels, to our 
uſe, that you and each of you do henceforth ab- 


ſolutely deſiſt and forbear from all further pro- 
ceedings at law againſt the faid complainants, or 
either of them, touching any of the matters in 
the ſaid bill complained of, until you the ſaid de- 
fendant E. F. ſhall fully anſwer the ſaid complain - 
ants bill, and this court make other order to the 


any to omit, under the penalty aforeſaid: 
But neverthelefs the faid defendant E. F. is at 
liberty to call for a plea, and proceed to trial 
thereon, and for want of a plea to enter up judg- 
ment; but execution is hereby ſtayed, Witneſs 


the King at Weſtminſter the — day of — in 


the —— year of his reign. 


e N and this you nor either of you are in 
wiſe 
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ee e en ae 203 ov 
Order for an injunction on an attachment. 


| 

( 

At the Rolls. } Thurſday the. day of .in the b 
Maſter of the year of the, reign of our 7 
Rolls. I Sovereign Lord King George i 
the ſecond. Between A. B 7 

Palaintiff, and C. D. and E. F t 
ee | it 

0 

al 

al 


MORASMUCH as this court was this pte. 
| ſent day informed by Mr. —— being of 
the plaintiff's counſel, that the defendants being + 
ſerved with ' proceſs to appear to and anſwer the 
plaintiff's bill, refuſe ſo to do, are in contempt td 
an attachment for want thereof, and yet in the 
mean time proſecute the plaintiff at law for the 
matters in the bill complained of: It is thereupon 
ordered that an injunction be awarded againſt the 

laid defendants, for ſtay of their proceedings at 
law, for and touching any matters here in que. 
ſtion, until the ſaid defendants ſhall appear to and 
fully anſwer the plaintiff's bill, clear their con- 
tempt, and this court make other order to the 
contrary : But the ſaid defendants are in the mean 
time at liberty to call for a plea, and proceed 16 
trial thereon, and for want of a plea to enter up 
judgment; but execution is hereby ſtayed. 
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Docquet for an injunction on an attachment. 


HE King, and fo forth; To ——— their 

counſellors, attornies, ſolicitors, and agents, 
greeting. Whereas it is repreſented to us in our 
court of Chancery on the part of A. B. complain- 
ant, that he hath lately exhibited his bill of com- 
plaint in our ſaid court of Chancery againſt you the 
faid C. D. and E. F. defendants, touching the mat- 
8 1 | ters 


. 


Jujuncklon [Order for an.] 217 
ters therein contained; and that you the ſaid defen- | 
dants being ſetved with à writ, iſſuing out of our 
ſaid court, commanding you to appear to and an- 
ſwer the ſaid bill, have not obeyed the ſame, but 
are in contempt to an attachment, for not appear- 
ing to and anſwering the ſaid bill; and yet in the 1 
mean time you unjuſtly, as is alledged, proſecute 
the ſaid complainant at law, touching the matters 
in the ſaid bill complained of: We therefore, in 
conſideration. of the premiſſes, do ſtrictly injoin 
and command you the ſaid C. D. and E. F. and 
all and every the perſons before mentioned, under 
the penalty of two hundred pounds, to be levied 
on your and each of your lands, goods and chat- 
tels, to our uſe, that you and each of you do ab- 
ſolutely deſiſt from all farther proceedings at law 
againſt the ſaid complainant, touching any of th = 
matters in the ſaid bill complained of, until you : Wo 
ind each of you ſhall appear to and fully anfwer | _ 
the complainant's ſaid bill, clear your contempte .M 
and this court make other order to the contrary z | = 
but nevertheleſs the ſaid defendants are at liberty 1 
to call for a plea, and proceed to a trial thereon; | 1 
and for want of a plea to enter up judgment; but 
xecution is hereby ſtayed. Witneſs the King at 
Wiſtminſter the —— day of —— in the ——= year 


We form of a writ of injunction. 
G EORGE the ſecond, by the grace of God, 


of Great Britain, France and Ireland, King, 
a elender of the faith, and fo forth; To — 2 
r {Wis counſellors, attornies, ſolicitors and agents, 


ad every of them, greeting. Whereas it hath 
en repreſented unto us, in our court of Chan- 
e cry, on the part of ——, complainant, that 
r hath lately exhibited his bill of complaint into 

| our 
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If injunction 
on 2 ded. &c. 
_ (Vide poſt.) 


Note; In the 
injunction: 
mark'd a, 6, e, 


theſe words are 


to be left out 
(viz.) have clear- 
ed your contempt. 


TIS] 


 Injuni#fon [Writ of.] 

our ſaid court of Chancery againſt you the ſaid 
——, defendant, to be relieved touching the 
matters therein contained; and that you the faid 
defendant being ſerved with a writ, iſſuing out of 
our faid court, commanding you to appear to and 
anſwer the ſaid bill, have not obeyed the ſame, but 
are in contempt to an attachment for not appearing ty 
and anſwering the ſaid bill; and yet in the mean 
time you unjuſtly, as is alledged, proſecute the 
faid complainant at law, touching the matters in 
the ſaid bill complained of: We therefore, in 
conſideration of the premiſſes, do ſtrictly injoin 
and — — ſaid e all and 
the ore mentioned, under the 
lady of two hundred pounds, to be levied on 
your and every of your lands, goods and chattels, 
to our uſe, that you and every of you do ablo- 
lutely deſiſt from all farther proceedings at lau 
againſt the ſaid complainant, touching any of the 
matters in the ſaid bill complained of, until you 
the faid defendant ſhall have fully anſwered the 
faid bill, cleared your contempt, and our ſaid court 
ſhall make other order to the contrary : But never- 
theleſs, the faid defendant is at liberty to call for 
a plea, and to proceed to trial thereon ; and for 
want of a plea, to enter up judgment; but ex- 
ecution is hereby ſtayed. Witneſs ourſelf at Ml. 
minſter this day of in the 


year of our reign. 


On à dedimus | 

FT: O which bill you the ſaid defendant have 
appeared, but for delay have craved a com- 

miſſion to take your anſwer in the country. 


On 


Injunfion [Writ of. 
On an order for time, 
peared, but for delay have obtained an order 


of our faid court for time to anſwer the ſame 
and yet in the mean time proſecute, Ge. 


| On an inſuſſicient anfwer. 


c | | | | 

O which bill you the ſaid defendant have ap- 
( peared, but for delay have put in an in- 
ſufficient anſwerz and yet in the mean time pro- 


* which bill you the faid defendant bave ap- 


ad are in contempt to an attachment for want 
licreof 3 and yet in the mean time proſecute, &c, 


/ d aro ERS 
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- An injunction to flay committing waſte, 
coy EORGE. the fecond, c. To A. B. and 
jt his workmen, labourers, ſervants and agents, 


nd each and every of them, greeting, Whereas 
bath been repreſented unto us in our court of 
ancery, in a certain cauſe there depending, 


g. are defendant, on the part of the ſaid com- 
nant, that, Cc. [as in the order]. We there- 
re, in conſideration of the premiſſes aforeſaid, 
{trily injoin and command you the ſaid A. B 
your workmen, labourers, ſervants and agents, 
« all and every one of you, under the penalty 
one thouſand pounds, to be levied upon your 


BY 


On 


TÞ which bill you the aid defendant have ap- 


On an attachment for want of an anſwer. 5 


peared, but have not anſwered the ſame, 


ſterein C. D. is complainant, and you the ſaid 


and 
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220 Anmjunckton [WrirofF 
and each and every of your lands, goods and 
chattels, to our uſe, that you and every one of 
you do from henceforth altogether abſolutely de 
ſiſt from felling or cutting down ah timber 
other trees, ſtanding, growing or being in br 
upon the premiſſes in queſtion, or from commit. 
ting or doing any other or further walks er {poi 
in or upon the ſaid premiſſes, or any part theredf, 
until our ſaid court ſhall make other arder to the 

contrary. Witneſs, Sc. 
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eee Aide, e 
A ſpecial injunttion. to ſay execution, till f 
i M073. AH | T 423 hearing. 8 2 ln 111 * ] 
: = EORGE, &c. To, C. D. his counſellors; 
attornies, ſolicitors and agents, and every of 
them, \greeting. \Whereas it hath been repte- 

| ſented unto us in our court of Chancery on the 
part of 4.-B. complainant, againſt you' the lu 
C. D. defendant, that the complainhnt bein, G. 
[ſet forib the allegation as in the order therefore i 
was prayed that the complainant tnight haves 
injunction for ſtay of your the ſaid defendants 
roceedings at law until the hearing of the cauſe: 

e therefore, in conſideration of the premiſe 
aforeſaid, do ſtrictly injoin and command you tt 
faid C. D. and all and every the perſons befor 
mentioned, under the penalty of ohe thoular 
pounds, to be levied upon your and: every of youl 
lands, goods and chattels, to our ufe, that up" 
the ſaid complainant's giving unto you the al 
defendant C. D. judgment on the ſaid bond, . 
a releaſe of errors (and conſenting not to bring 
writ of error) ſubject to the order of our 1 
court, that you and every of you do abſolurt 
deſiſt from taking out execution againſt the l 
complainant until the hearing of this cauſe by « 
ſaid court of Chancery. Witneß, Sc. 


* 
5 

12 1 , 

* — 


= 


Ae 
J 
= 
i 
& 
= 
—- 
— 
da 
— 
5 
9 
* 
— 
= 
Tk 
= 
ns 
Ab 
bY = 
—x4 
— 
—_ 
1 
* 
3 
—_— * 
"TO 
2 
I 
ID. 
LY 
3 U 
=—_ 
= 8 
TY 
=, 
8 
3 
"© 
. 
5 
4 
« 
i 


[ 
1 
nn 
MH 

3 

b q 

_ 


Gs 
— 


* * 


— — eames mae TE OE bv 
— y —— — A 
_ 2 — 2 2 — 
— — — — * 


1 


„ Re ö een 
FEI Md 
4 TE 1 ER 1 i Fl, q = 4s 


Tajunffoh {Writ of} 221 

| 4 ſpecial injunttion. to. ſtay. the defendants 

from copying, engraving, &c. and ſelling 

| of prints, purſuant ta an act of parlia- : 
nent 8 Geo.'2, of, Bee KF 
GOR E, &c. To , and alſo ta = 
U their and every one of their ſervants,  wark- M 
men and agents, to all and every of them, greet- bw 
ing. Whereas on the —— day. of —, and on . as 
the day of laſt, it was alledged to us i 


in our court of Chancery, by counſel on bebalt 
af and — his wife, plaintiffs, againſt you 
the ſaid, , defendants, that by an act of Par- 
lament made in the eighth year of our reign, it is 
(amongſt other things) enacted, That from and 
after tha twenty-fourth day of June one thouſand 
ſeren hundred and thirty-five, every perſon who 
ſhould. invent and deſign, engrave, etch or work 
id metzatinta or chiaro obſcuro, or from his own 
works and inventions ſhould eauſe the ſame ſo to 
be done, ſhould have the ſole right and liberty of 
printing and reprinting the fame for the term of 
fourteen years, to commence from the day of the 
firſt publiſhing thereof, unleſs by the conſent of 
the proprietor firſt had in writing, and ſigned in 
the prefence of two or more credible witneſſes, 
under the. penalties in the ſaid act particularly 
mentioned: That the faid plaintiff , ſince 
the ſaid twenty-fourth day of June one thouſand 
[ven hundred and thirty-five, hath with great 
labour and expence invented, deſigned, etched and 
engrayed about prints, being the repreſen- 
ations of, Sc. And on the — day of 
1737. publiſhed four of the ſaid prints, repreſent- 
2 —— — — . 4and—— ; Ard 
laat notwithſtanding the ſaid act of Parliament, 


you 


— 


— 


Injunttion {Writ of. 
you the ſaid defendants have copied, publiſhed 
and ſold the ſaid four laſt mentioned prints, as by 
the affidavit of the plaintiff —— read, appear: 
ed; to be relieved wherein, the faid plaintiffs har 
exhibited their bill in our ſaid court of Chancery 
againſt you the faid defendants, as by the Sy 
clerks certificate appeared, and you the faid de. 
fendant having put in your anſwer therets, 
thereby admit to have fold and publiſhed the (aid 
prints, but ſay they were ſent to you by the ſaid 
defendant ———, and that as ſoon as you was 
inform'd of the ſaid plaintiff's right, you ſeat 
them back again: We having regard to the mat- 
ters aforeſaid, and on reading affidavits of notice 
of the faid motions, do therefore ſtrictly com- 
mand and injoin you the aforeſaid defendants— 
and your ſervants, work: 
men and agents, and all and every of you, undet 
the penalty of one thouſand pounds, to be levied 
upon your and each of your lands, goods and 
chactels, to our uſe, that you, and each, and 
every one of you, do from henceforth altogethet 
dieſiſt from copying, engraving, . etching, work: 
ing, publiſhing and ſelling all or any of the afore 
faid prints, until the further order of our ſaid court 
of Chancery, Witneſs, Sc. | 


A writ of injunction for the defendant to de- 
liver poſſeſſion of lands to the plaintiff, pur* 
ſuant᷑ to a decree, | ; 
(GEORGE the ſecond, c. To C. D. and 
V all other perſon and perſons whatſoever, who 
are in poſſeſſion of, or have or claim any right, 
title or intereſt whatſoever of, in or to all or any 
part of the meſſuage, lands, tenements or pre 
miſſes in queſtion, greeting. Whereas it 
been repreſented to us in our court of * 


Injuntfon {Writ of.] 
in a cauſe wherein A. B. and E. his wife are com- 
plainants, and you the faid C. D. are defendant, 
that by the decree made in this cauſe-it was order- 
ed, that you! the defendant C. D. ſhould deliver 
poſſeſſion of the premiſſes in queſtion, | and all 


deeds and writings in your cuſtody or power rela- 


ting thereto, to the ſaid complainants; that you 
the defendant, who are in poſſeſſion of the meſ- 
ſuage and lands in queſtion, was ſerved with a 


writ of execution of the ſaid decree, and have 


been required to deliver poſſeſſion of, the meſſuage 
and lands, which you refuſe to do; and a com- 
miſſion of rebellion having been made out againſt 
you the defendant, and return'd, that you the de- 
fendant are not to be found, it was ordered, that 
an injunction be awarded againſt you the ſaid de- 
fendant, to injoin you to deliver poſſeſſion of the 
aid meſſuage and lands to the faid complainant's, 
purſuant to the ſaid decree: We therefore, in 
conſideration of the premiſſes, do ſtrictly injoin 
ad command you the ſaid defendant C. D. and all 
and every other perſons before named, under the 
penalty of one thouſand pounds, to be levied upon 
your, each and every of your lands, goods and 


chattels, to our uſe, that you, each and every of 


you, do deliver the poſſeſſion of the ſaid meſſuage, 
lands and premiſſes, and of every part and parcel 
thereof, ro the ſaid complainants A. B. and E. 
iis wife, purſuant to the faid decree : And hereof 
ail not at your peril, Witneſs, . Sc. 


| (1othly) Of Certiorari's. 
A Certiorari is a writ out of Chancery to an 


fy the record of a cauſe. | 
Two plaintiffs here ſue for lands in the County 
aint of Durham; one of them lives in Mid. 
| EIS  dleſex, 


Inferior court of record to remove and cer- 


2 
ro 
1 


CR 
T_T > 


dhifer, and the other is an old infirm man, and 


: upon a certain petition or bill of complaint before 
you, againſt C. D. and E. F. at the ſuit of 4. B. 


5 che Aldermen * the City of London. 


Ok Corfiozarf's, © 


unable te follow the ſuit; therefore a certiorari 
was granted to the Chaneellor of Durham to certify 
the proceedings depending before him into this 
court.” Cban. Rep. v8. {Vide poſt. certiorari ill.] 


A writ of certiorari, 


G EORGE the fecond, c. To the Mayo 
and Aldermen of Landon,” greeting. We 
willing, for cerrain cauſes, to be certified of and 


ately exhibited and now depending; commanding 
you that the petition or bill aforeſaid, with al 
things touching the ſame, by whatſoever nana 
the parties aforeſaid, or any, or either of them, 
are or 1s ſet down, before us in our Chancery, 
truly, fully and exactly, as in your cuſtody they 
now remain, under your ſeals diſtinctly and openly 
ye ſend immediately, and this writ, that further 
thereof we may cauſe to be done, that which of 
right ought to be done. Witneſs ourſelf at V. 
minſier the —— day . in the — year ol 
our reign. 

Note; This is an open writ, _ a double 
65. 6d. —_ 


Indorſe, ( By. the Lord High Chancellor of Gra 


Britain, 7 


—B— 


Is . e y C. D. and an 


21 Feb. 1740. This writ allowed by the coun 
{ meaning the Lord Mayor” s court. 


The anſwer of Sir —, "Kat _ bid Mayoy 
(11thly) 


8 
2 U 


© (t1thly) Procedendd. 
A Procedendo is a writ, directed to the judge of 


an inferior court, requiring him to proceed 
in a cauſe removed hither by cer/iorart, &c. on 
the plaintiff's ſuggeſtion, not being ſufficiently 
proved. Alſo it is uſed where the cauſe is 180 
tor a time by a  ſuperſedeas. 


(r2thly) Ne exeat regno. 


[* a writ to reſtrain a perſon. from going out 
of the. kingdom without the King's licence, 
or leave of. this court. | 

It has been granted in private concerns, where 
there has been danger of ſubterfuge from the juſtice 
of the nation. 2 Chan. Ca. 245, And it has been 
granted to ſtay a defendant from going to Scotland 
for tho? it is not out of the kingdom, yet it is out 
of the proceſs of the court, and within the ſame 
miſchief. 2 Salt. 702. 3 Med. 127, 169. 4 Med. 
179. 1 Vill. Rep. 263. [Vide Caſes temp. Tal- 
bot 196.] 

Note; Ia this caſe the condition of the recog- | 


 dizance mult be, not to go out of the realm, or 


to Scotland, 

Ic is generally granted on commencement of a 
ſuit againſt a man in this court, when the plaintiff 
apprehends he will fly to foreign parts, and there- 
by avoid the juſtice of the court, upon an affidavit 
thereof, and of ſuch ſum of money as the defen- 
dant is indebted to the plaintiff. It is now a re- 
medial writ, and as ſuch, upon due application, 
by motion, or petition, 1 be * the 
n 
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the penalty is double ſuch ſum. 


Ne creat Regno. 

Piat this writ lies for a private matter without 
a bill, vide 1 Chan. Ca. 116. Read againſt Read. 
2 Chan. Rep. 19. F. N. B. 85. 1 Ha. 60. 


A folicitor's bill being taxed and reported over- | 
paid 601. the client, on motion and affidavit of 


his being about to go beyond ſea, had a' ne exeat 
regno, tho* no bill in court, whereon to ground 


the writ. Loyd v. Cardy, Preced. in Chan, 171. 
A writ of ae exeat regnum ought not to be 


oranted without a bill firſt filed ; nor where the 
demand is intirely at law; for there the plaintiff 
has bail, and he ought not to have double bail, 
both at law and in equity. 3 Will. Rep. 312. 
Ex parte Brunker. Vide Prec. Chan. 171. 

This writ hath been granted in Chancery to 


ſtop one from going beyond fea to avoid a ſentence 


in the ecclefiaitical court. Sir Jerom Smithſon's 
caſe, 2 Vent. 345. | | 4 

A perſon having my money, and being about 
to go out of the kingdom, I may, by ſuit, ſtay 


him here till he hath given ſecurity to pay me. 


Vide Stat. 5 Rich. 2. c. 2. Crompt. Jur. 64. 


Toth. 136. | | 


It is at this time commonly directed to the 
Sheriff only, to make the party find ſufficient 


ſurety that he will nor depart the realm without 


the order of the court; and on his refuſal to give 
ſuch bail or ſurety to the Sheriff, to commit him 
to priſon. 4 LG 1 5 

The party that ſues, commonly marks on the 
back of the writ in what ſum the bond for yield- 
ing obedience to the writ ſhall be: And generally 
When the party is taken, he muſt give bond 
to the Maſter of the Rolls in ſuch penalty as the 


writ requires, for yielding obedience to it, or ſa- 


risfy the court by anſwer, affidavit, or otherwiſe, 


that he hath no deſign of leaving the kingdom, 
—2 \ nor 


Me extat Regno. 


nor is indebted to the plaintiff; then he may give 


notice, and move the court that the ne exeat regno 
may be diſcharged; and upon hearing counſel on 


If the perſon,” againſt whom the writ iſſues, 


the court, upon hearing counſel on both ſides, ſee 
no cauſe to the contrary, the writ will be diſ- 
charged. | | | | | | 

A ſurety in a ne exeat regno is not to be diſ- 
charged upon the defendant's putting in his an- 
ſwer, nor even after a decree againſt the defendant, 
and commitment for 19,0007. decreed againſt 
him; for if there is no danger of the defendant's 
going beyond ſea, being in priſon, then the ſurety 
b in no danger. Preced. Chan. 230. 
This was called a ſtatute writ formerly, ten- 
derly made uſe of, now become a common pro- 
cls of the court; the plaintiff, by a ſtanding 
ander in Lord Cowper”s time, is to make oath of 
tis debr, and the writ .is always marked for the 
um ſworn in the affidavit, and plaintiff ſwears 
he defendant is going out of the kingdom, which 
he ſhould do, the debt muſt be loſt. | 

The practice now is to give ſecurity to abide 
the order on the hearing before the court will diſ- 
large the writ, which ſecurity is taken by recog- 
ance before the Mafter, as all other ſecurities; 
nd it is in the penalty of what is ſworn due and 
ndorſed on the writ, as a guide for the Sheriff to 
ike bail by. #Þ - 
Mie; It hath been held an abuſe of this pro- 
b to break open doors, and take the party in 
Kd; but yet the court, for this cauſe, would not 
der him to be ſet at liberty. 


3 


both ſides, the court will either diſcharge or con- 


anſwers, and denies thc equity of the bill, and if 


227 
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Sheriff of Middleſex, greeting. Whereas it ö 


Ne exeat Kegno. 


We farm of- the writ ne excat regno, 


(GEORGE the ſecond, by the grace of God 
of Great Britain, France and Ireland, King, 
defender of the faith, and fo forth. To our 


repreſented to us in our court of Chancery, on 
che part of A. B. complainant,” againſt C. ) 
defendant (amongſt other things), that he the 
faid defendant is greatly indebted to the ſaid 
complainant, and defigns quickly to go into part 
beyond the feas (as by oath made on that behal: 
appears), which tends to the great prejudice and 
damage of the faid complainant : Therefore, in 


order to prevent his injuſtice, we do hereby WW | 


command you that you do without delay cauk 


the ſaid C. D. perſonally to come before you, Bil © 
and give ſufficient bail or ſecurity in the ſum of i + 
Ip that the ſaid C. H. will not g f 
or attempt to go into parts beyond the ſea, . P. 
without leave of our faid court; and in caſe te be 
faid C. D. ſhall refufe to give ſuch bail or ſec ; 77 
rity, then you are to commit him the faid C. ) n 
to our next priſon, there to be kept in (all © 
cuſtody, until he ſhall do it of his own acc 4 
and when you ſhall have taken ſuch ſecurigy 9 
you are forthwith to make and return a ceri dia 
tificate thereof to us in our ſaid court of Ch be: 
cery, diſtinctly and plainly under your ſeal, to 82 
gether with this writ, Witneſs ourſelf at YA ul 
minſter the day of — in the — 


year of our reign. 


(13) Homine Replegiando. 


1 writ. is ſeldom uſed. It lies againſt 


one who clandeſtinely takes or conveys away, 
or keeps in his cuſtody another perſon againſt his 


will or conſent. ' It is obtained on affidavit of the 


matter, and, petition or motion. to the Lord Chan- 
cellor : And it is ſometimes brought where infants 
have been taken out of the cuſtody of their guar- 


dians, £c. and this court, 'tis ſaid, may proceed 


herein by order without writ. 1 
An infant was ſent into France by his uncle, 
without the conſent of the guardian; a Homine 
Replegiando was awarded, and the uncle ordered 
to ſend for the boy back again. 2 Chan. Ca. 237. 
A wife can't, either by herſelf, or prochein amy, 
bring this writ againſt her huſband, for he has by 


lu a right to the cuſtody of her, and he may, 
if he thinks fir, confine her, but he muſt not im- 


priſon her; if he does, *twill be good cauſe for 
her to apply to the ſpiritual court for a divorce 
propter ſæ vitiam. But the nature and proceed- 
ings in a writ de Homine Replegiando are ſuch as 
can't be maintained by a wife againſt her huſband, 
Atwood v. Atwood, Gilb. 149. ide Fitz-Gibb. 
106. where ſeveral perſons were appointed guar- 


dians of a young woman, and one of them got 


her (being nine years of age) married; the court 
granted this writ againſt the guardian and the 
huſhand, but as to the young woman the court 
made an order for the guardian and huſband to 
produce her in court on a day certain. 


r 
, * OY 


(14) Habeas Corpus. 


HIS writ is obtained either upon motion o 
petition, but commonly on motion. 
It is generally uſed to bring up priſoners to ſhew 
cauſe why they do not appear to, or anſwer a bill, 
and in order to a party's appearing, or anſwering 
and clearing his contempts, ſo that he may be dil 


charged, or ſuch order be made touching the mat. 


ter, as the court ſhall ſee cauſe. | us 
It is directed to the Warden of the Fleet, Mar. 

ſhal of the King's Bench, or Sheriff, or ſome other 
2rſon where the party is in cuſtody, to bring into 


this court the body of the perſon in cuſtody at the 


return of the writ, | 

It is ſerved by delivering the writ itſelf under 
ſeal to the Warden, Keeper, or other perſon in 
whoſe cuſtody the party is, and keeping a copy 
thereof: And if he obey it not, then iſſues an alias, 
and ſo a pluries, and afterwards an alias pluries; 
which, if he yields no obedience to, nor makes 


ſome return thereupon in excuſe, and which the 


court ſhall think ſufficient, then if he be an officer, 


or miniſter of chis courr, and ir be touching a cauſe 
depending here, the court will puniſh his contempt. 
And if it be for a matter at large, and the Keeper 
of the priſon obey not the writ, the party has his 
remedy by the Stat. 30 Car. 2. cap. 2. 

_— a priſoner in a county gaol, or in B. R. be- 
ing in contempt for not performing a decree of this 


court, may be brought up by this writ, and turned 


over to the Jet, whence he is not to go till he has 


_ obeyed the decree. 2 Chan. Rep. 151, 192. 


And where a priſoner is brought up by habeas 
corpus, and turned over to the Fleet priſon, and 
there lies in contempt for not performing a decree 


of this court, the court upon motion, will order 3 
ſegitg ral 


| Habeas Coppus. 
ſequeſtration againſt him to ſequeſter his perſonal 


eſtate, and the rents and profits of his real eſtate, 
until he ſhall have fully performed the decree, 


cleared his contempt, and the court take other 
order to the contrary : And generally he muſt not 
only fully perform the decree, but pay all the colts 
relating to the ſequeſtration, and the fees of che 
ſequeftrators, which are 6 5s. and 8 d. à day a- piece, 
ſo long as they remain in poſſeſſion of the eſtate 


ſequeſtred. And upon a perſonal eſtate being 


ſequeſtred, and the decree remaining unperformed. 
the court will order it to be fold for the beſt price 
by the ſequeſtrators, and the money ariſing thereby 
to be paid to the party, in part of what is decreed 
to him; and nevertheleſs the ſegugſtration to be con- 
tinued as to the ſequeſtrators ſequeſtring the rents 
and profits of the real eſtate, until the party has 
fully performed the decree, c. | 
A priſoner in execution, brought up to this 
court by this writ, ſhall be remanded to the pri- 
lon from whence he came. | 
But where a priſoner is in execution, you may 
move the court for an habeas corpus cum cauſis 
directed to the Sheriff; and the priſoner being 
brought up by ſuch writ, the court orders him 
to be turned over to the Fleet priſon, where he 
is to remain charged with ſuch execution, and 
ſuch other matters as he was before charged 


with in ſuch other priſon from whence he came, 


until he be not only fully diſcharged thereof, 
but alſo fully perform the order or decree of 
this court, whereby he was turned over to the 


Fleet priſon, 


Q 4 Habeas 
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Supplitabit. 


Habeas corpus to the Warden of the F leet, 


SRO E the ſecond, by the grace of God, 
3 of Great Britain, France and Ireland, King, 


defender of the faith, and ſo forth, To the War. 


den of our priſon of the Fleet, or his deputy there, 


greeting. We command you that you do on the 
— day of bring before us into our 
court of Chancery, whereſoever it ſhall then be, 
the body of — —— by whatſoever name, . or 


addition of name he is known or called, who is 


detained in our fajd priſon in your cuſtody, to 
perform and abide ſuch order as our ſaid court 
mall make in this behalf; and hereof fail not; 
and bring this writ with you. Witneſs ourſelf at 


Weſtminſter the —— day of — in the — yer 


of our reign. 
(15) Supplicavit. 


JOS is a writ wholly appertaining to, and 
1 is made out by the Prothonotary of Chan- 
cery 3 it is granted upon complaint and oath of 
the party, where any ſuitor of the court is abuſed, 
and ſtands in danger of life from another ſuitor, 
The contemner is taken into cuſtody, and muſt 
give bail to the Sheriff, and if he moves to diſ- 
charge the writ, the court hears both parties on 
affidavit, and continues it or not, as the caſe ap- 
pears. If they order the contemner to give ſecu- 
rity for his good behaviour (far this writ is in na- 


ture of Lord Chancellor's warrant to apprehend a 


man for breach of the peace), he muſt do it by 
recognizance before a Maſter, who muſt be in 
the commiſſion of the peace; and he is to find 
ſureties for good behaviour, If he beats or aſſaults 
the party a ſecond time, the court will order the 

2901 | recog- 


Supplicavit. 
recognizance to be put in ſuir, and permit the 
party to recover the penalty, for the recognizance 
is never to be ſued but by leave of the court. But 
this proceeding very rarely happens. 

One that was taken on a ſupplicavit, and con- 
tinued a year in priſon without any freſh threat- 
ning, ought to be diſcharged, for nothing is more 
oppreflive than indefinite ee 3 Will, 


Rep. 10g. 


£4 
1 
9 — f 
1 x . p . 
pu , 
* 


CHAP. I. 


Of per ſons favmred i in equity.” 


NDER this general head may be com- 
prehended infants, or minors, ideots, lu- 
naticks, guardians, prochein amy*s, truſtees, 

feme coverts, heirs, executors. adminiſtrators, and 
allo paupers, 

With reſpect to infants, let us conſider, firſt 
how they ſue or defend, and are proſecuted; and 
bow far they are favoured i in equity. 


07 infants. (a) 


(a) An infant 
pays no coſts on 


© a bill filed by his 
A 15 L * before the age of W prochein _ 


5 1 Strange 708. 
are here called infants. | 2 Will. Rep. 


An infant may ſue in this court as plaintiff by 297. 


his prochein * or next friend; but if he defends 
a ſuit, it muſt be by a guardian, aſſigned or ap- 
pointed him by the court; and his anſwer is taken 


upon the oath of the guardian; but the infant 
himſelf does not ſwear to the anſwer. 


Where lands in fee deſcend on an infant, the 
e ſhall demur * as at law, be- 


cauſe 
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Ok Inkants. 


cauſe an infant is equally incapable of defending 
himſelf in one court as in the other; and the 
equitable aſſets may be of as great value as the 
legal; but a ſpecial occupant, under the ſtatute of 
frauds, ſhall not have his age, ſo as to make the 
parol demur. 3 Will. Rep. 368. 

Where an infant exhibits a bill, there is no 
occaſion for a guardian to be aſſigned him by the 
court; but he exhibits his bill by ſome proper 

perſon, his prochein amy, or next friend, who i; 
liable to pay the coſts of the ſuit to the defendant, 


in caſe the court orders any coſts to be paid: But ö 
where the infant is defendant, the guardian aſſign. : 
ed by the court is to be called by that name; yet g 
if the guardian be ſo called, tho? tis at law, where 
the infant is plaintiff, tis no cauſe of demurrer. . 
If an infant, being ſerved with a ſubpæna, will 4 
not appear to a bill, on affidavit of ferving the ; 
ſulpana an attachment iſſues againſt the infant, - 
and counſe] moves upon the attachment for an 
order for a meſſenger to bring the infant into 7 
court; and being brought into court, and no one of 
offering on his behalf to be aſſigned his guardian, wy 
the court uſually orders the ſenior Six clerk nat ” 


towards the cauſe to be aſſigned his guardian, to 
appear to the ſaid bill, and anſwer and defend the he 


faid ſuit. Allo if an infant appears to a bill, and Fe 
refuſes to anſwer, an attachment iſſues againſt him * 
for not anſwering; but he cannot be arreſted upon l 
the attachment; but counſel muſt move the count eta 


upon the attachment for a meſſenger to bring the * 
infant into court, and the court will make ſuch : 
order as aforeſaid. But commoply ſame relation * 
or friend of the infant prays the court to be ap- / 
inted guardian for the infant, to anſwer and 
defend ſuch ſuit, which the court orders accord- 
ingly ; and fuch anſwer muſt be always ſworn by 
ſuch guardian. And if the court dectees a guar, 


dian 


2 


Ok Inkants. 


ng to perform a decree on behalf of the infant, 


the guardian is obliged to perform it, and may 
be committed to the Fleet for diſobedience of ſuch 
decree. 1 3 e 

It is doubted whether this can be done againſt 
2 Peer of the realm who is an infant, and whoſe 


perſon is ſacred. 6 


The intereſt of infants is very much regarded 


and taken care of in this court. 
Any perſon may, as prochein amy, exhibit a bill 


in the name of an infant, but can't in the name 
of a feme covert, without her conſent, Preced. 


in Chan. 376. | , 

An infant may preſent to a living at one or 
two years of age, becauſe his guardian is ſuppoſed 
to find a fit perſon, and the Biſhop to confirm his 
choice. MSS. Ca. in Chan. Arthington ver. Co- 
verly & al' tempore King Chan. Hil. 6 Geo. 2. 


An infant may, by his prochein amy, call his 


guardian to an account, even during his minority: 
And if a ſtranger enters and receives the profits 
of an infant's eſtate, he ſhall, in this. court, be 
look d upon as a truſtee for the infant. 2 Vern, 
22, | 

And if a man intrudes upon an infant's eſtate, 
he ſhall receive the profits but as guardian, and 
the infant ſhall have an account againſt him as 
ach. 296, 7 | 

If a man receives the profits of an infant's 
eſtate, during his minority, and for many years 


after he comes of age, before any entry is made 


upon him; yet he ſhall account for the profits 

throughout. Paſcb. 1699. Yallop and Holworthy. 
And an infant cannot be forecloſed, without a 
day to ſhew cauſe (which is commonly ſix months; 
after he comes of age; but the proper way in ſuc": 
a Caſe is to decree the lands to be fold to pay the 
debts, and that will bind the infant. 1 Vern. 295. 
| But 


- 
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But if there be a mortgage which depends upon 4 n 
diſputable title, ſo. that no money can be had by 
an aſſignment of i it over, this court will not de. 
cree an infant to be foreclog till [ix months after] 
he comes of age. 2 Yent. 351. | 

Decrees are but very rarely made againf infants 
without a day to ſhew cauſe (which is commonly 
{ix months) after they come of age. But if lands 

are deviſed to be fold for payment of debts, they 

may be decreed to. be fold without. giving an in- 
fant heir a day to ſhew cauſe, for nothing deſcends 

to him; but otherwiſe if he be decreed to join in 

the fale. Cooke and Parſons, 2 Vern. 429. Or 
where the legal eſtate is in truſtees, and an execu- 
tion of the truſt is to be directed, there is no oc. 
caſion to give the infant a day to ſhew caule 
MSS. Ca. in Cha. Thoroton againſt Blackbourne, 
12 May 1731. Temp. King C. 

If an infant anſwers by guardian, and a decre: 
is againſt him without a day to ſhew cauſe, ſuch 
anſwer ſhall not be read, or admitted as evidence 
againſt him when of age; but otherwiſe of a ſu- 
perannuated defendant, who puts in an anſwer by 
his guardian. Trin. 1704. Sir Richard Leving and | 
Lady Caverly. An infant, when he comes of ag, } 


may put in new anſwer, and make new defence. 1 
1 Will. Rep. 504. 2 Will, Rep. 401. S.P. 
The true reaſon why an infant's anſwer is not t 
to be read againſt him, is becauſe, in reality, '! f 
not the anſwer of the infant, but of the guardian, 1 
who is ſworn, and not the infant. And the in- 2 
— fant may know nothing of the contents of ile 


anſwer put in for him by his guardian, or may be d 
of thoſe tender years as not to be able to Joche of 9 
it. 3 Will. Rep. 237. | | 

An infant's anſwer by his guardian i is ra eri bi 
dence againſt him, becauſe the infant is not ſworn: th 
and it is only tor making proper parties. Carts. "y 


Ok Infants. 
And where an 1 is defendant, the ſervice of 


the ſubpna to hear judgme 
ardian, and not on the «rw | 


643. Taylor and Atwood.” - 
But where a defendant outs in an Anf to a 


2 Will. Mop. 


bill brought by an infant, who does not reply to 


it, in ſuch caſe, it ſeems, the anſwer muſt be 


taken to be true, in regard the deferidant, for 


want of a replication, 1s deprived of an opportu- 
nity of examining witneſſes to prove his anſwer ; 
and he ought not to ſuffer for ſuch omiſſion in the 
laintiff; ſo ruled at the Rolls, with ſome warmth, 
by Sir Foſeph Fekyll. Thurſton and Decker againſt 
Nutton & Ux', Trin. 1733. 


anſwer; for that the plaintiff, being an infant, 
could admit nothing; and it might be very miſ- 
chievous, if by reaſon of the neglect of the plain- 
tiff, the infant's guardian, or prochein amy, in not 
putting in a replication to the anſwer, ſuch anſwer 
ſhould be read and admitted to be true, tho? never 
ſo detrimental to the infant's inheritance, Ideo 
quere, 3 Will. Rep. 237. 


This court will not ſuffer an foe to be pre- 


judiced by the neglect of his truſtees. Mich. 1699. 


Allen and Sayer, 2 Vern. 368. 
With the approbation of the infant's relations, | 


this court may allot him maintenance out of a 
truſt - eſtate, tho* there be no proviſion for it in 
the truſt. Trin. 1 "On Englefield and Englefield, 
2 Vern. 236. 


And this court, upon the application of guar- 
dians, will ſettle the maintenance of infants. 
3 Chan. Ca. 136. 


It may not be improper to obſerve in | this place, 
bow far infants are bound raed eſs favoured 
"es ar Flaw. | | 5 


Infants 


nt muſt be on the 


Williams, the plain- | 
tiff's counſel, much oppoſed the reading of the 
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** Tofants may be farcher.bound here than at las 


And that they have been obliged to anſwer in this 
court, when the parol ſhould have demurred at 
law, Toth 108. Sed vide 1 Vern. 173, 428. 
The anſwer of an infant may be. referred for 
ſcandal; but it being upon the oath of the guar. 
dian, he, and not the infant, ſhall, be liable to 
pay the coſts, or rather che counſel. who ſigned 
ſuch anſwer. _ 96% $29 Tv 
A ſequeſtration may iſſue againſt an infant. 
2 Chan Ca. 163. n er rao" 
And an infant ſhall be bound by conditions 
in fact, and ſuch conditions as he can perform 
in equity as well as in law. 1 Mad. 300. 2 Vern, 
1 | = 
Mole; An infant is bound by all conditions, 
charges and penalties, in an original conveyance, 
whether he comes to the eſtate by grant or deſcent, 
Ink. 233 #5 | | 
And a gift to an infant, on condition, binds 
him as, well as another perſon. Jin. 1706. K 
and [Toughion, 2 Vern. 560. See more 2 Vern. 
233 N 
And an infant cruſtee, by Stat. 7 Ann. c. 19. 
may be obliged to convey; but otherwiſe where 
be takes an intereſt in the land, as where lands 


are given to an infant charged with the payment 


of the money, the court will not order him to 

join in the ſale, Ic. till he comes of age. MISS. 

Ca. Anon, Temp. King C. Fil. 6 Geo. 2. | 
Tho? no proceedings may be againſt an infant 


on a judgment, or ſtatute at common law, yet 


tis otherwiſe in this court. 2 Chan. Ca. 164. 


1 Danv. 260. 8. S. P. Alſo an infant may be 


here compelled to give a diſcharge of a debt due 
to, and received by him. And in ſome ſpecial 
cates he ſhall be concluded by his agreement. As 


a facher being about to convey ſome of his lands 
3 | to 


Pk Perſons favoured in Equity. 


to his younger ſon, the elder ſon promiſed to give 
the younger 1007. if the father would forbear it; 
in this caſe the elder being an infant, was ordered 
to perform it; but regularly, tho? an infant be 
wenty years old, and makes a contract never fo 
much to his advantage, c. yet the court will not 
conclude him, nor make an abſolute decree againſt 
him, tho* by his own conſent, or the conſent! of 


parents, &c. except in ſome ſpecial caſes upon 


che merits of the cauſe. | 
Proceed we now to ſee what ads of infants are 
good, void, or voidable. * 
If an infant ſells lands for money, with which 
he purchaſes other lands, yet this ſale made by 
him ſhall not be helped in this court, becauſe he » 
s diſabled by a maxim in law. 16 Fac. 1. Dod- 


fridge and Hutton, 1 Rol. Abr. 376. oy 


ves intereſt, under it after age, ſuch agreement 
al be decreed againſt him. Hil. 1682. Francłlin 
nd Thornebury, 1 Vern. 132. So if he exchanges 
nds, and continues in poſſeſſion after age, he 
all be bound by it. 2 Vern. 225. If an infant 
fires that lands ſubject to a truſt for paying 
Wounger children's portions may not be fold, and 
fers by his anſwer to ſettle other lands for raiſing 
be portions, he ſhall be bound by ſuch offer, if 
he other ſide are thereby delayed; and if he does 
ot, immediately after age, apply to the court ro 
tract his offer, and amend his anſwer. Cecil and 
Joe Earl of Salisbury, 2 Vern. 224. And if an 
nant borrows a ſum of money, for which he 
ves a bond, and deviſes his perſonal eſtate (being 
( lufficient capacity) for the payment of his debts, 
nicularly thoſe he had ſet his hand to, this bond- 
cbt ſhall be paid. 1651. Hampton and Lady Sy- 
am, Nel. Chan. Rep, 8 vo. 55, 128 


e 


A 


But if an infant makes an agreement, and re- 
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A decree ſhall bind an infant where there i; ; 
mutual benefit. Lord Guernſey and Rodbridge, 
Gilb. 3, 4. 1 Vern. 132. 2 Vern. 224, 225 

1 Cban. Ca. 236. Abr. Eq. Ca. 283, &c. 
Where there is a decree niſi cauſa againſt an in. 
fant, on his coming of age, and before the de. 
cree made abſolute, he may put in a new an ſer, 
1 Will. 504. 5 | 3 een Oh 
If an infant executor aſſents to a legacy, ſuch 
aſſent ſhall be good, if there are” ſufficient aſſet 
beſides to pay debts; otherwiſe not. 1 Chan, Ca, 
256. "IE 


But an infant executor, before ſeventeen, c- 
not bind himſelf by his aſſent to a legacy. 5 Ry ; 
29. Cre. Eliz. 719. And an infant may adm. 
niſter at ſeventeen, but cannot commit a deva. 0 
vit till of full age. 1 Vern. 328. — Where a © 
infant is made executor, adminiſtration muſt be C 
granted, cum ieſtamento aunexo, to his guardian or L 
next friend, durante minoritate; but the admini- * 
ſtration ceaſes when the infant is ſeventeen years | 
old; fo if an infant executrix, before ſeventeen, i . 
takes a huſband of full age, the adminiſtration 
immediately ceaſes. 5 Rep. 29. 6 Rep. 67. 2 I. - 
398. But if an infant is intitled to an admin " 
ſtration of the goods of an inteſtate, adminiſin- . 1 
tion maſt be granted to another till he is twenty © 
one; becauſe a minor cannot enter into 2 bond, = 
with ſureties, to adminiſter faichfully, as required © 
by the ſtatute 22 & 23 Car. 2, = 
An infant female may make a will, and diſpol | a 
of her perſonal eſtate at twelve; an infant male 100 
fourteen, if proved to be of diſcretion. 2 Jm * 
469. And an infant may be a truſtee, 2/ 1 
561. And by 7 Ann. cap. 19. infants ſeiſede — 
poſſeſſed of eſtates in fee in truſt, or in mortgg nd 
may make conveyances of ſuch eſtates. Inn |, 
cannot be charged on a contract, nor as bail * 


NU 
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nor for goods to carry on a trade; and therefore, 
when made factors, ſecurity ſhould be taken fro 
their friends for their accounting. 0 
For the general juriſdiction and care of this 
court over infants, ſee 3 Chan. Ca. 136. where it 
is declared, that guardians are appointed by writ 
for infants, and one or more guardians jointly. 


Off ideots and Iunatichs; 


T HE care and commitment of the cuſtody of 

ideots and lunaticks, and of their perſons 
and eſtates, is a peculiar juriſdiction of the Great 
Seal granted under the Royal Sign Manual, by 
virtue of the prerogative of the Crown; and the 
Chancellor does not act in it quatenus Chancellor 3 
and no appeal lies from an order of the Lord 


Chancellor, touching lunaticks, to the Houſe of 


Lords, but only to the King in council. 3 Will. 
B tt 6g ar 2110: a, 
An ideot is a natural fool, or one of unſound 
mind and memory from his nativity. | 
A lunatick is a perſon who is ſometimes of 
good and found memory and underftanding, and. 


lometimes not; aliquando gaudet lucidis intervallis. 


If an inquiſition find that fuch a ane was. an 
ideot for eight years laſt paſt, ſuch inquiſition is 
void; for an ideot muſt be found to be ſo @ nati - 
ate, otherwiſe it is not an ideot, but a lunatick 


only, 1 Vern. 12. vide 3 Med. 43. S. C. in B. R. 


where this finding was held ſufficient 3 for the 
inquiſition finding the party an ideot, the addirg 
eight years was ſuperfluous. 5 

Ideots, after they are ſo found, are ta ſue and 
anfwer by the King's attorney, c. But lunaticks 
generally ſue and anſwer by their committees; 
and if the lunatick be not named a party in the 
bill, or information, by the attorney, it is com- 

Vor. I. R monly 


241 


j 

_ 
9 
5 
8 
1 
IX 
—_ _ 
N 
"INE 

24 
EM. 

5 
888 

RO 
ING 
N 

3 
1 
N 8 
LAS 

FRAY 
=—— 
4 . 
K 2 
= 

"IVC 
r 

= 1 

ee RY 
, 03 

q * 

A 
7 1 4 

WE 

„ 

ON 

2 

9 

St 

DS 

þ 

we ts 

= 

b __— 

+1 

Md 

3 
2 
* 
> Fs 
9 
1 
1 
" 
\ , = 
N 
ALT 
* = 
. EEE 
4 ——— 
* ay 
4 9 
8 
"2 CT uy! 
= * 
5 == 
I. 
| 3 
t 3” \ h 
2 
J Fr 
. TY 
5 _ 
4 2 
i 7 
A 18 
5 "TE 
* 23 
” 1:57 
"2 CI 
0 
_— 
Wu - * 
©" 5 
I = 
8 
wb — 
1 

A by 

4 ve 

* 1 
1 - 
48 1 
= = 
WS l l 
7 
1 8 
1 1 
. i 

1 3 

> a 

gl 
* oe 
FP LY 
b ” 
: * 
1 9 
* bor 
= 

Pp 5 

4 2 
FJ — 

* hey 
4 * 

* * 

* > 

X - 

0 
* 
0 

\ \ 

F LE 
4. 8 = 
7. 8 5 
= i ' 
"3.4 7 
— 

e 

: vl 

4 
Ji 

+4 \ 

1 = 

* is 

8 

1 

oF * 

I ak 

5 1 

9 

FX I Dy 

3 rp 

2 I 

2 * 

13 = 

A 8 
EY 
y bh 
4 + 
Z E 
SI 
1 "= 
4 NY 
3X f 
2.38 To 
N 
d FP 
7 "= 
Pg”. 0 
SY IS 
3.6 5 
* 
7 
2 
r 2 

72 7 

2 9 

8 co 

by Z 

. 5.4 = 
3 N 
* 1 - 
RS bd 

3 %IJ 

= : 

"4 . 
of 0 
8 We FE 
1 
+= D 
4 C 
2 * — 
17 
VS. 1 
1 - 

4 75 8 
5 mh 
1 
2 = 

% 0 

» I Y 
bc = 

-* * 
1 

1 a 
; 

- l 

Q 2 
"#3, 34 - 

$1.8 _ 

41 4.88 _ 

1 1 
br + £ 

. 1 
* A 
oY, 

+ by \ 

54 

_— 
n 1 
8 

1 = 

2 # 
398 4 

2 * 
1 


[ 
4 5 
* 
4 * 
3 
: 7 WY 
„ 0 
** * , . 
1 1 — 
© HY 7 9 
in a : 
_ 12 
+ v7 
| i vY 
'; 
4 +8 
_.. 
We 
__ 
: « 
We. 


"ES: 
* 


1 n N or 
: Gs ns 
9 by b 9 — 
— ä T 0” — 2 x * 
22 22 5 wy 
re SES * 22 - I 
4 wn cn 3 — 5 — 
8 n . 2 
1 Sy * * . g =_ 
2 * —. 


» hs DT iS * 
SDL X 
N FE» 2 1+ ISS 
* 
* e 
— --- — — 4 
ESE" —_— * — 
r 


— Na i 


* 
— . ——— » on ot: oY — 
N r 
— 25 — r A LEI D— 


* 
be F 
3 
SS © 
— 
— — 
— — 2 — 
he BI — E 
ET p 


— N * N 
e 
„„ 
8 — 


— —_——_ GC. =. 
5” 3 


= = - 
r 

> «Sw, 7 — 

=. > —ů —„—¾⅜ 


= * r — 
— ah pas 


— Fo 
3 


— 2 
Rea — ER 


* 
* 
"ty 
# 
4 
25 
1 
37 


\ 


* * 
K 


* 
WT 
47 
a 
1 
1 
1 
3 , 
Wa 1 
1 | 
* . 
1.8 
i 


242 


admit. bid, And fee 1 Chan, Ca. 153. Woll. 


Rep 2306): 1s fo 


Ideots and Lunaticks. 


monly god cauſe. of demurrer. 1 Chan. Ca, 1 63, 


Bur if the bill, in nature of an. injunction, is to 
be relieved againft ſome act done during his luna- 
cy, he muſt not. be named a party, for that were 
to ſtultify himſelf, 1 Chan. Ca. 113. 

;.: Generally a lunatick ought to be made a party; 
but in the caſe.of Jerome Smith it was over- ruled, 
and faid, the reaſon was, that he might not ſtul. 
tify himſelf; for if he had been a party, it had 
been to ſtultify himſelf, which the law does not 


rick's caſe, A bill was brought by the Attorney 
General, in the nature of an information, for the 
benefit of a lunatick, as in the caſe of Smith; and 
the defendant demurred, becauſe the lunatick was 
no party, which was ruled a good demurrer ; but 
that in the caſe of an ideot tis otherwiſe, A lu- 
natick may recover his underſtanding, and the 
he may diſpoſe of his eftate, 
Smith's caſe was to be relieved againft an act 
done by the lunatick, at the time he was fo: But 
in Woolricł's caſe the bill was to be relieved upon 
4 marriage agreement, for the benefit of the luna - 
tick, before he was a lunatick, which did not 
tend to ſtultify himſelf, as the other did. 
One, thro' a great age being deprived of his 
memory, and become almoſt non compos mentts, 
was admitted to anſwer by his guardian in regard 
the demand in queſtion was but ſmall; but had 
the value been conſiderable, the regular way had 
been to have taken out a commiſſion of lunacy, 
and have gotten a committee aſſigned, by the 
Lord Talbot, Mich. 1733. Anonymous, 3 Will. 


The King, or his committee, has an ideot's 

lands in their own right, by Stat. Prærog. 

of a lunatick's lands they. are only truſtees for the 

benefit of the lunatick; and therefore. * "a 
Fo . 4unat 


p <4 
* 11 S « 
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junatick muſt be named a party; contra of an 
ideot, for he can have no right in himſelf. FA 


The cuſtody of lunaticks is not a matter of 


right, but of prudence. Lady Cope's caſe, 2 Chun. 
Ca. 239. It ſhall never be commited to any that 
will make gain of it, or who is concerned to out- 
live the lunatick, or his next heir, as being neareft 
of blood, and intitled to the adminiſtration ; and 
the allowance muſt be liberal and honourable. 

The committee of a lunatick has an eſtate but 
during pleaſure, and therefore cannot make leaſes, 
nor any ways incumber the lunatick's eſtate; with- 
out ſpecial order of this court; where the profits 


are not ſufficient to maintain the lunatick. Mich. 


1684. Foſter and Merchant, 1 Vern. 262. Nor 
can the committee inveſt che profits of a lunatick's 


eſtate in the purchaſe of lands. Mich. 1690. 


Audley and Audley, 2 Vern. 192. Vide the late 
act prohibiting lunaticks marrying, pending 2 
commiſſion. © | 8 

If a man forcibly takes away a lunatick whilſt 
ſhe is under commitment, and marries her, *tis a 
contempt, and the court will commit him; but if 
the marriage is afterwards held good in the ſpi- 


ritual court, (as it may be by being conſummated 


in one of her lucid intervals) and if upon inſpec- 
tion it appears that ſhe is reſtored to her under- 
ſtanding, the huſband ſhall be diſcharged, and the 
commiſſion of lunacy vacated. Trin. 1702. Mrs: 
Aſher's caſe. 
What afts of ideots or Iunaticks are good, void, 
or voidable, vide 1 Rol. Rep. 1 Chan. Ca. 113, 


153. 2 Salk. 427. S. C. 3 Lev. 284. 2 Salk. 


576. S. C. Vide 2 Chan. Ca. 103. 2 Vern. 189. 
2 Vern. 678. Lide 2 Vern. 414. 1 Vern. 155. 
I Vern, 105. 

By a late ſtatute, perſons being ideots, luna- 


ucks, or non compos mentis, who are ſeiſed or poſ- 
| R 2 — Joe 
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244 Suardians and Pꝛochein Amps. 
ſeſſed of eſtates in fee, or for life or years, in truſt, 
or by way of mortgage, are enabled to make con- 
veyances or aſſignments of ſuch eſtates, in ſuch 
manner as the Lord Chancellor ſhall direct, on 
hearing of the perſons for whom ſuch ideots ar 
lunaticks ſhall be ſeiſed in truſt, Ge. Stet. 4 G. 2. 
cap. 10. 

Note; No order, * or ue touch- 
ing any ideot, lunatick, or non compos mentis, ſhall 
be made uſe of in this court, unleſs the ſame be 
filed with the clerk of the cuſtodies, 

For proceedings upon a commiſſion of lunacy, 
vide towards the end of this treatiſe, vol. 2. 

[ For more concerning lunacy, vide 2 Vol. 45. 
| 2 580.] 8 


Of guardians and e amys. 
A Guardian is he that - hath the cuſtody and 


education of ſuch a perſon as is not of ſuff- 
cient diſcretion to guide an and his eſtate; 
as minors, ideots, and lunaticks. 

A guardianſhip then of a minor is an intereſt in 
the body and lands, Sc. of one within age. For 
the proper remedy to recover a ward, and try the 
right of guardianſhip, ſee 3 Will. Rep. 154, 155. 

A prochein amy, or next friend, is uſually taken 
for that perſon, by whom an infant, a lunatick, 
or feme covert ſues in this court. And where 3 
ſuit is by a prochein amy, who is not ſufficient to 
anſwer coſts, the court will order another to be 

named, who is able and ſufficient. 

A bill may be brought by one as prochein am 
to an infant, without his conſent. But none can 
bring a bill in the name of a feme covert, as het 
7 amy, without her conſent; and if ſuch 


bill be brought, upon her affidavic of the my 
| | , 


the right of others. 


Ok Perſons favoured in Equity. 
the bill will be diſmiſſed. Andrews ver. Craddock, 
Gilh. 36. See Abr. Eq. 72. 2 Vern. 711. 
Outlawry, or excommunication in a guardian, 
or prochein amy, cannot be pleaded or alledged in 


_ diſability, where an infant ſues or defends by him; 
becauſe he acts in auter droit. The like of exe- 


cutors, adminiſtrators, truſtees, Sc. that act in 


7 


Guardians are appointed by writ for infants de- 


fendants, and one or more guardians jointly; and 


this court may aſſign one of the Six clerks to be 
guardian to an infant. 2 Chan. Ca. 163. Nel, 
Chan. Rep. 8vo. 44. S. P. But a guardian cannot 
be other wiſe appointed than by bringing the infant 
into court, or his praying a commiſſion to have a 


guardian aſſigned him. Hil. 1699. Loydand Carew. 
Chancery, its juriſ..3<tion as to guardians, &c. ſee 
Gilb. 172. Barnard. 140. The guardianſhip of 


an infant is not aſſignable over to another. Rey-' 
nolds and Lady Tenham, Mod. Ca. L. & Eq. 40, 
Where a father may appoint his creditor guardian 
to his child, vide 1 Yern. 442. Lecone and Shrers, 
If a perſon appointed guardian, purſuant to the 
Statute 12 Car. 2. dies, or refuſes to take upon 


himſelf the guardianſhip, my Lord Chancellor 


may appoint another guardian in his ſtead. 
A guardian by common law may be removed 
by this court; but not a guardian according to 
the ſtatute: Yet this court may hinder a guardian 
appointed by the father, from abufing the infant's 
perſon. Foſter and Denny, 2 Chan, Ca. 237, And 
guardians at common law may be removed, or 
compelled to give ſecurity, if there appears any 


danger of their abuſing either the infant's perſon 
or eſtate; and there are ſeveral inſtances of this 


kind, as Stile 456. Hard. 96. 3 Chan. Rep. 58. 
1 Sid. 445. 3 Salk. 177. but there are none where 
a ſtatute guardian has been totally removed: Some, 


R 3 where 
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where ſuch terms have been impoſed on the guar. 
dian, as effectually to prevent his doing any thing 
to the prejudice of the infant. 5 4 
The office and duty of guardians conſiſts in 
taking care of the infant's perſon, his education 
and eſtates for they can do nothing but for the 
profit and benefit of the infant, nor intermeddle 
with any thing but of what they may render an 
account. And they are not to break into the prin- 
cipal of the infant's money, unleſs ſor phyſick, or 
to bind apprentice, and the like; which com- 
monly is done by the approbation and arder of 
the court, 5 
They may diſcharge incumbrances on the in- 
fant's eſtate, 1 Chan. Ca. 156. 1 Vern. 436. 2 Very, 
193, and 353. S. C. cited; vide 2 Chan. Ca. 197. | 
where my. Lord Keeper was of opinion, that a | 


guardian ſhould pay off a judgment by the profits | 
of the eſtate: And they may, without any direc- - 
rion of the court, pay the intereſt of any real in- 
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cumbrance, and the principal of a mortgage ; be- 
cauſe that is a direct and immediate charge on the 
land, but not any other real incumbrance. Hl. 
1700. Palmer and Dauby. But they are not com- 
pellable to apply the profits of the eſtate of the 
infant heir to pay off the bond-debts, Hil. 1707. 
Waters and Ebrall, 2 Vern, 606. They cannot, o 
with the rents and profits, purchaſe lands ſo as to 

prevent the money from going in a courſe of ad- 

miniſtration. Earl of Winchelſea and Norcliffe, 

1 Vern. 403, 435. S. C. 2 Vern, 480. 

If a guardian takes a bond for arrears of rent, 
he thereby makes it his own debt, and ſhall be 
charged with it. 26 Car. 2. Whale and Buckley, 
2 Chan. Rep. 97. On his account he ſhall have 
allowance of all reaſonable expences; and if he is 
robbed of the rents and profits of the land with- 
put his default or negligence, he ſhall be * 

thereo 
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thereof upon his account. 1 Inſt. 89. 4. And it. 
a guardian to an infant takes an aſſignment of the 


mortgage, tho? the mortgagee never entred; yet 


per Lord Keeper Wright, as to the profits received 


out of the mortgaged lands, the guardian ſhall be 
taken to be in poſſeſſion as mortgagee, and not as 
guardian; but a & is added. 2 Vern. 477. 


: of truſtees. . 


WA HOETES has the poſſeſſion of goods 
or lands, eifher hath the abſolute property 
or eſtate in them, by a ſufficient title; or, ſo far 
as that is wanting, is conſidered. as a truſtee for 
the owner. And he that takes upon him a truſt, 
takes it for the benefit of the perſon for whom he 
i truſted, and not to take any advantage to him- 


ſelf. | 
And by Sir Jobn Trevor, Maſter of the Rolls, 


the heir of a mortgagee ſhall hold only in truſt for 


the executors. MSS. Ca. in Chan. Trin. 7 Ann. 

Infants, being truſtees only, by Stat. 7 Ann. 
ap. 19, may be obliged to convey as the court 
ſhall direct, without a day. | 3 

Regularly no act of the truſtee ſhall prejudice 
the ceſtuy que truſt ; but the truſtee ſhall make 
good the truſt. And the law ſeems to be the 
lame of the act of God; for if the truſtee of 4. 
legacy dies before the legacy is paid, this ſhall not 
prejudice the legatee. 

A truſtee may in ſome caſes ſue in his own 
name, but ordinarily ceſt4y que truſt muſt be made 


a party. „ | 
What he is compellable to do by ſuit, he may 


do without ſuit 3 as to join with ceſtuy que truſt in 


all in a feoffment ; for there are truſtees merely 
o preſerve his eſtate. Bt. 


R 4 . Regularly 
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414462 i. Grants s: 
Regulatly he is to have nothing for his own 


labour and pains: Yet if he employs à ſxilful bai. 


liff, and gives him twenty pounds per aunum, that 
muſt be allowed, for he is not bound to be his 


bailiff. And he ſhall nor pay, but have coſts, ex. 


kept he be guilty of ſome breach of truſt, Or ſome 


vilful miſdemeanor. Toth. 156. Vide 2 Chan, 


Ca. 138. Nor will the court ever charge him 
with imaginary values, but only as bailiff, tho 
very ſupine negligence might indeed, in ſome caſes, 
tharge a truſtee with more than he had received; 


| bur the proof thereof muſt be very ſtrong. 1 Very, 


144. 
If a truſtee is robb'd of the money he receiv, 
he ſhall be allowed it on account, the robbery be- 
ing proved, altho? the ſum is only p:oved by his 
pwn oath, for he was to keep it but as his own, 
2 Chan. Ca. 2. [Wide 1 Vern. 28. 2 Vern. 13. 
2 Chan. Ca. 132. 2 Vern. 548. 

Where there are more than one, there is a dif- 


ference between truſtees and executors. For tuu- 


ſtees have all equal power, intereſt and authority, 


and cannot act ſeparately, as executors may, but 
muſt join both in conveyance and receipts; for 


one canndt ſel] without the other, or defire to r- 
ceive morę of the conſideration money, or to be 
fone a truſtee than his partner, So that it would 

e contrary to juſtice to charge them with each 


other's receipts, except in caſe of neceſſity, where 


they ſo join in receipt, as not to be diſtinguiſhed 
what has been received by one, and what by the 
other. Vide Cro. Car. 312. 2 Pern. 515. 1 Salt 


| 3 But if two executors join in the fale of 


e goods, &c. of the teſtator, they ſhall be both 
chargeable, tho one of them only received the 
money, for there was no neceſſity for their joining 


2 Vern, 570. 1 Salt. 318. 


Truſtees 
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Truſtees ſhall not be examined as witneſſes one 


againſt another, except in ſome ſpecial caſes, and 
that by order of oourt. | 5 


A truſtee examined as 4 witneſs was afterwards 
thought neceſſary by the court to be, and Was 


made, a defendant. Upon hearing, his depoſi- 


tions were not allowed to be read, the* he ſhould 
pay no colts, nor ſhould gain or loſe by the de- 
cree, (be it as it would) becauſe the decree muſt 


| be againſt him, and his depoſitions are to affirm 


his own act. 5 | 
Bill far compelling truſtees to accept truſt or 
aſſign, &c. ſee ſome very prudent terms on which 
a truſtee agreed to act, Finch 258.— For more of 
rults, vide 2 Vol. Abr. Eq. from p. 738. 10 749. 


4 Of feme coverts, 


E ME covetts are married women. And 


huſband and wife muſt both join in ſuit for 


things merely in action belonging to the wife. 


1 Chan, Ca. 41, But ſometimes the wife by her 
prochein amy, or next friend, ſues her huſband in 


this court; as where ſhe ſues him for performance 
of a marriage ſettlement, or the like: And ſome- 
times ſhe petitions againſt him, or ſues him here 
from alimony z as where he turns her away, or the 
goes away upon ill uſage: Alſo a feme covert hath 
been allowed to ſue here in her own name, when 
her huſband was beyond ſea: So in eaſe where a 
huſband releas'd the wife's debt. A feme covert, 
who has a ſeparate maintenance, may ſue alone. 


1 Chan, Ca. 35. So may a wife whoſe huſband 


is baniſhed by act of Parliament; and may act 
in every thing as a feme ſole. 2 Vern. 104. If the 


vife anſwers, and the huſband ſtands out all pro- 


cels of contempt, the bill can be taken pro conſeſſo 
22anſt the huſband only. 2 Chan. Ca. 173.. So 
3 


where 
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Feme Coverts, 
where a wife, by combination, refuſed to join with 
her huſband in a plea. 1 Chan. Ca. 296. A feme 
covert muſt anſwer alone, if the huſband is not 
amenable. 2 Vern. 613. So an attachment wiz 
granted againſt a wife, the huſband not being 
amenable, Mich. 1711. Bell and Commiſſary Hidz 
Tho? the wife's anſwer differs from the huſband, 
yet it ſhall not prejudice him, for ſhe can be no 


- witneſs againſt him, 2 Vern. 79. Vide 1 Chan. 


Ca. 39. | | 
Where a wife is defendant, you cannot regularly 


ſerve the wife with proceſs to anſwer, without (er. 
ving the huſband alſo, tho? the matter in queſtion 
concerns the wife only. But tho? ordinarily the 
wife muſt not anſwer alone, yet where plate, &,. 
had for many years before been depoſited with her, 


and the bill was brought againſt the huſband and 


her, and he being in Ireland could not be brought 
to anſwer, ſhe was ordered to anſwer alone. And 
frequently the wife is put to anſwer alone, when 
the huſband is beyond ſea : But there is uſually ob- 
tained an order for the wife to put in and ſwear her 
anſwer ſeparate from her huſband. So where ſhe 
lives ſeparate from her huſband, ſhe is often order- 
ed to anſwer alone. 1 Chan. Rep. 62. But if ſhe 
anſwer alone without leave of the court, the anſwer 


will be ſyppreſs'd upon motion. 


A feme covert to appear and anſwer without her 
huſband. Bell ver. Commiſſary Hide & uxor'. Ser 
Abr. Eq. Ca. 61, 64, 65. 
Baron and ſeme defendants ta a bill ; the feme 
muſt anſwer, tho the anſwer cannot be read againſt 


the huſband, but may poſlibly be read againſt her, 


if ſhe ſurvives; but in this caſe the wife was not 
bound to anſwer, as the bill ſubjected her to a for- 
feiture, tho? the huſband had ſubmitted to anſwer 


to the point, 3 Will. Rep. 238, 


Of Perſons favoured In Equity. 


A defendant is not bound to anſwer what tends 


to accuſe him of maintenance, or of buying pre- 
enſed rights within 32 Hen. 8. c. 9. 3 Will. Rep. 
375 DN We ot 


without her huſband. Cary*s Rep. 92. But ordi- 


narily, if the wife be in contempt for any matter 


in this court, the huſband is alſo liable to proceſs 


of contempt, and commitment, as the caſe re- 


quires, | | = 
Griſewood v. Hig ſon & ux. upon petition at the 


WT be bill was againſt huſband and wife, upon ſpe- 
cal matter ſhewn (by affidavit) of colluſion be- 
een the plaintiff and the defendant's wife; ſhe 
pot appearing to anſwer the bill, his Honour di- 
ected that the proceſs of contempt muſt be againſt 
uſband and wife, but that it ſhould not be exe- 
ured againſt the huſband. | 

No decree can be had againſt a feme covert for 


c. for her anſwer is no anſwer without his. Vide 
chen. Ca. 39, 1732. Fs. 
But a feme covert, tho? an infant, being heir 
a mortgagee or truſtee, may be ordered to levy 
fine, and make ſuch conveyances as mortgagees 
nd truſtees of full age. Com. Rep. 615. 
The woman and her huſband agreeing to part 
pon difference, and he giving her a ſum of mo- 
ey for her livelihood, which was put into a friend's 
nd for her, ſhe was allowed to ſue alone for this 
thout her huſband. Cary's Rep. 87. 1 
A woman divorced from her huſband cauſa 
giditatis, ſued in this court for her portion, her 
er being alive, and recovered it. Barrows caſe. 
ſo the wife being parted from her huſband, and 
wing an eſtate to herſelf, was allowed by the 
ure to deviſe it by her will. Mich, 15 Car. 1. 
s g Or 


jn ſome caſes the wife has been committed 


Rolls before Sir Joſepbh Jetyll, Trin. vacation 1738. 


ter inheritance, if the huſband will not appear, 
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| Feme Coderts. 
Of things merely in action, belonging to the wife, 
as a bond, legacy, &c. ſhe ought to join in ſuit; 


aliter of a rent running in the wife's right after 


marriage; and if the huſband alone ſhould fue the 


bond, and be nonſuited or diſmiſſed, that wil 


not . conclude the cafe ; but if he die before judy. 
ment or decree, the wife cannot revive the ſuit, 
1 Chan, Ca. 41. | SIR 
If a, wife has a fortune payable in futuro, to be 
raiſed at ſo much per annum out of a Term, and 
the huſband dies infolvent before the commence. 
ment of the Term, her fortune is not liable to pry 
her huſband's debts, unleſs he makes her ſome 
ſettlement, MSS. Ca. in Cha. Morgells cat, 
eee, , 

Alſo where a huſband covenants to ſettle certain 
lands upon his wife, and he afterwards diſpoſes of iN 7 
the lands, and dies, the court will order an account - 
of his aſſets, and a purchaſe of lands of equal . , 
lye to be ſettled on her. Harriſon ver. Conſtantin, 
MSS. Gaſes in Cha. Paſ. 8 Ann. | 
But where a Citizen of London agrees to lea if . 
his wife ſo much at his death, and dies inteſtate, N 
the cannot both have her fortune, and her diſtri 
butive ſhare according to the cuſtom too, but 
muſt make her election. 14id, Eaſt againſt Cogyy 
Paſch. 8 Anne.” | Þ 

If a feme covert has any particular portion, c 
ſum of money by ſettlement, decreed her, whic 
became due either before or after che marriage 


1 n « «4 * _ 


the court will not order it to be paid to the hul * 
band, unleſs he makes a ſuitable ſettlement ufa - | 
her, or ſhe appears in perſon in court, and con — 
ſents thereto: As in Lady indſors caſe, ug din 
8 Ann. where, by act of Parliament, a particu p, 
ſum was given her in lieu of the lands ſettled up ar 
her. MSS. Ca. in Cha. 5 Jer 


Wh 


Ok Perſons favoured in Equity. . 
Where the fortune of a feme ſole is depoſited 
in court, and ſhe marries even without conſent of 
the court, and firſt the huſband dies, and then the 
wife, without iſſue, yet it ſhall go to the repre- 
ſentatives of the huſband; and not of the wife; 
for the money being in court, it was always in his 
poſſeſſion, ſubject only to the equity of the wife 
and the children, for a reaſonable proviſion for 
them, who failing, the money belongs to his re- 
preſentatives. ASS. Ca. in Chan. Parker ver. 
Windham, Temp. Cowper C. 1715. 

But in Nightingale ver. Lockman. & ux. Filz- 
Gibb. 148. where the wife's portion was paid into 
the hands of the Maſter, and the huſpand died 
indebted, the court decreed that this portion was 
not aſſets of the huſband; for as at law, where 
judgment is covered by baron and feme, the 
judgment ſurvives to the wife, and the benefit 
thereof, & £quitas ſequitur legem, tho? it ſeems to 
have been determined 'otherwiſe in this court, 
where the wife is a lunatick, for there it has been 
looked upon as veſted. in the huſband. Note, 
That this ſeems to be, where the wife ſurvives 
ke huſband. 


Of 8 | 


N heir. is one that ſucceeds, by deſcent and 
right of blood, to lands, tenements and he- 
reditaments, being an eſtate of inheritance. 
And heirs, as obſerved before, are ſome of 
thoſe perſons who are favoured in equity. They 
ſhall not be diſinherited by doubtful or ambiguous 
words. 3 Chan, Ca. 131. An heir ſhall not be 

Uſinherited by implication, Pigott ver. Sir Henry 
Penrice & ux. Comyns 250. And where they are 
Ciſnherited, they ſhall be favoured in this court. 
Vern, 480. Mich. 32 Car. 2. 2 Chan, Ca, 4. 
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A voluntary deviſee ſhall have no aſſiſtance 
againſt an heir here, but will be left to help him. in 
Telf at law as he can: 2 Chan. Ca. 134. And ill i 
tho a truſtee tniſ-erhploy the money raiſed on 2 Ml 
truſt-eftate, yet it ſhall not be to the prejudice of or 
the heir. 1 Vern. 336. 1 Salk, 115. 2 Vern. 111, co 
Lide Caſes in Equity abridg*d 264 10 276. Max. er 
tms of | Equity; fo. 3. Ca. 7. 53. c. I. 10. c. 5.1, Nee. 
r. I. 54. c. 2. 57. c. 3. 68. c.15. 22. c. 3. 65, Wil 
c. 14, 1g. Modern Ca. in L. & E. 32, go, 122, Wl bi 
— anne £22 
And if a ſettlement is made of lands to be ſold Bi 2g; 
in truſt for ſeveral purpoſes, the reſidue is given i «x: 
to B. and his heirs, reſerving only 2001. to be Bi or 
paid to ſuch perſon as the donor ſhould by writing do 
under his hand direct; who died without ſuch di- MW et 
rection; the 200. will go to the heir of him who mo 
made the ſettlement, and not to B. or his heirs. Wo | 
„„ kt 
If a will is made, and an eſtate of inheritance get 
is deviſed from the heir at law to a ſtranger, the 
deviſce commonly exhibits a bill againſt the heit 
at law in order to examine the witneſſes in perpe- 
tuam rei memoriam, to prove the due execution 
thereof. And the heir at law is at liberty to crols 
examine all the witneſſes. And tho? the will be 
proved to be well executed, and the eſtate to be 
well deviſed, yet the heir at law, upon application 
to the court, will have his coſts to be taxed paid 
him by the plaintiff. | 
And alcho' the heir at law ſhould examine ſeveral 
witneſſes to prove the inſanity of the teſtator at the 
time of making his will, or that he was impoſed 
upon in making thereof, or that it was not wel 
executed according to the ſtatute ; yet if the heir at 
law fail in theſe points, he ſhall not pay coſts; not 
in or caſe ſhall he have coſts, but bear his own 
coſts, 


Whete 


Ok Exetutozs and Adminiſtratozs. 
Where an heir at law is made a defendant, and 


. inſiſts on his title, he ſhall have coſts, tho? it goes 
| WH ginſt him; but if an heir at law is plaintiff, and 


a 


on his ſuit appear ing to be groundleſs, ſhall pay 
coſts. 3 Will. Rep. 373. The heir, tho' he croſs 
euamines the plaintiff's witneſſes, and refuſes to 
releaſe his right, ſhall have coſts, otherwiſe if he 


Biddulph and Biddulpb. 3 
Note; The plaintiff, in bringing ſuch a bill 
oainſt the heir at law in order to prove the due 


or decree, to eſtabliſh the will in Chancery; if he 


5} Ra TP as pos 


ſet forth he has a right to conteſt the will at com- 
noa law, and that therefore ſuch will ought not 
o be decreed or eſtabliſn'd here; which demurrer 
vill be held good, and the plaintiff be obliged to 
get an order to amend his bill. 


t Of executors and adminiſtrators. 


1 „ hy executor 1s a perſon intruſted by law with 

5 the teſtator's per/onal eſtate; and therefore, 

ei there does not appear to be ſome inſolvency in 

e be executor, or ſome groſs deſign to waſte the 

n eſtator's effects, or to go into another kingdom, 

4 auity will not take the ſecurity out of his hands. 
2 Vol. Abr. Eg. 420. c. 1. 


| An executor, from his name, is but a truſtee, | 
e e being to execute his teſtator's will; and there- 
d er called an executor: And this is the only reaſon 


ty the legatee may bring a bill againſt the exe- 
utor for his legacy. 1 Will. Rep. 549, 575. 
An adminiſtrator is one that hath the goods of 
man dying inteſtate committed to his charge by 
ic ordinary. | n 
by. And 


miſcarries in his ſuit, he ſhall not have coſts, but 


examine witneſſes of his own. 2 Will. Rep, 285. 


execution of the will, muſt pray no relief, order 


does, the defendant may demur to ſuch a bill, and 


236 


256 


than he hath. 1 Chan. Ca. An executor tempo. 


pro tanto; but if they act jointly, each of them 


Vide Cary's Rep. 300. 


him to the time of the decree for the account, h 


Of. Executozs and Adminiſtratozs, 
And executors and adminiſtrators differ in lit y 
elſe than in the manner of their conſtitution, ther WM | 
office and duty being almoſt exactly the fame. | 

Executors may not charge or be charged v 
equity farther than the law doth charge them 

And here they may ſue one another. Toth. 1, Wi ti 
So one (or both) of them may ſue an executor of Mi 5 
an executor, if he hath gotten the eſtate into h 
hands, or for a devaſtavit he hath commit 
And one executor alone, without the reſt, my 
be ſued here; but he ſhall be charged for no mot 


rary proves the will, afterwards his executorſhip 
determines: Held, the fubfequent executor may 
fue. here without farther probate of the wil 
x Chan. Ca. 265. E. | | | 
If executors fever in their receipts and diſburſe 
ments, in fuch caſe they ſhall only be anſwerabl 


ſhall anſwer the whole, if one becometh 3n/alvm 
MS. Ca. in Cha. Darwell ver. Burrows, Mit, 
S. rte : 1. 

If a ſuit be here againſt two executors, and on 
of them appears and anſwers, the ſuit ſhall ov 
ordinarily be proſecuted againſt him to a hearing 
till the other has anſwer'd, and be brought to 4 
hearing likewife ; for they are but one pero 


Two executors are plaintiffs, one of them i 
excommunicate, the other may be ſevered, and ii 
defendant ſhall anfwer him. Toth. 74. | 

A perfon may be allowed to bring a bill as aun bor t 
niſtrator, before adminiſtration actually taken ol 
Barnard Rep. ge ain 7 

How far an adminiſtrator ſhall be charged with 
intereſt. Vide Barnard. Rep. 390, 

| Tho? an adminiſtrator ought to have coſts gr" 


W 


Ok Executozs and Adminiſtrato!s. 
| what caſes the ſubſequent coſts ought to be reſerved, 
Dia. | | 


When a decree is made againſt an adminiſtrator 


where intereſt ſhall be reſerved. Did. 
Where an obligor is made executor, it is no ex- 
uguiſhment of the debt. ASS. Ca. in Chan. 
Bull v. Hill, Trin. 7 Am. | 
Executors indifcreetly placing out money are 
liable to anſwer it. Bid. Or where teſtator dies 
indebted on bond, and aſſets ſufficient come to 
the hands of his executor who detains them, and 
ets the intereſt go on upon the bond, this preju- 
dice ſhall be turned upon himſelf, bid. Anon. 
Hil. 7 Ann. | | 
Where a teſtator leaves no legacy to his executor, 
then the executor is reſiduary legatee, if no deviſe 
of the reſidue ; for it doth not appear that he hath 
any thing elſe for his trouble. Faſter ver. Mount, 


259. 

A particular legacy, either ſpecifick or pecunia- 
ry, given to executors that are ſtrangers in blood, 
excludes them from the ſurplus : But an executor, 
if next of kin fo the teſtator, is not excluded from 
the ſurplus; for whoever is conſidered as a truſtee 
of the ſurplus muſt be fo as to the whole ſurplus, 
and the next of kin cannot be for the whole; as 
next of kin he is intitled to a diſtributive ſhare. 
And if there be more executors than one, whether 
ſtrangers or not, a legacy to one only, ſhall not 
exclude him, nor any. of the reſt, of the ſurplus, 
for they are joint, and each had power over the 
whole, Hunt. v. Berkley, MSS. Ca. in Chan. 


. 


. 
ul 


lable to anſwer, if the cefuy que uſe diſapprove of 
it when. he comes of age; or if they lend Ge 
on perſonal ſecurities, it is at their own peril. 
N 8 Pre. 


MSS. Ca. in Cha. Trin. 7 Ann, and 2 Vent. 349, 


Executors placing out money in purchaſes are 


257 


1 T often happens that ſome perſons may have 


parties to a ſuit, as knowing much therein, jet 


; Ok Paupers. 
Pre. Ch. 273. Rep. Eq. 10. NSS. Ca. in Chun 
amis... 7. 

A. by will gives an annuity out of his perſoav/ 
eſtate. If the executor has misbebaved himſelf 
the court will order part of the perſonal eſtate to 
be ſet aſide to ſecure this annuity. 2 Will. 163. 


Of pa upers. 


right to an eſtate, yet not wherewith to proſe. 
cute the ſame, or elſe may be proſecuted, or made 


have not wherewith to make either a defence or 
diſcovery; in ſuch caſes this court (which delights 
in juftice and mercy) will admit ſuch poor perlons 
either to ſue or defend in forma pauperis. ; 

But here it is neceſſary to obſerve, that there are ; 
many paupers who bring only vexatious ſuits; who b 
being detected, and the court informed thereof, P 
they ſhall not only be diſmiſſed, but puniſhed. 0 


The method of obtaining ſuch admiſſion is firlt pt 
for the party to make an affidavit before a Maſter, * 
that he is not worth in all the world the ſum of fat A 
pounds, his juſt debts being firſt paid, and his wer- 
ing apparel and the matters in queſtion only excepted; bo 
and then to draw a petition to the Maſter of the of 
Rolls, praying to be admitted in forma pauperi, 
and to have counſel, and a Six clerk aſſigned him, 
naming whom in the petition. 85 

But when the plaintiff petitions, he muſt at the . -.*" 
bottom of his petition (which differs from the form i 5 
of a defendant's petition, being ſpecial according * 
to the circumſtances of the caſe) have a certificate Fu 
under counſePs hand, ſigned at the bottom of the q * 


petition, ſignifying that he has juſt cauſe of fu; Ks 
and alcho? the bill be filed, he muſt have a ſpecial f 50 


petition, ſhortly ſtating the merits of his cauſe, and 
- counſel 


. CS CT 


Ot Paupers, 
counſel's certificate to be admitted. But if a pauper 
defendant petitions, he only draws a very ſhort pe- 
tition to be admicted to defend the ſaid ſuit in forma 
pauperis, and praying that counſel and a Six clerk 


may be aſſigned him; and there is no occaſion for 


any certificate, 5 | 98 
This being done, and the affidavit annexed to 


the petition, he preſents the ſame; and if there ape . 


pears no cauſe againſt it, the Maſter of the R 
underwrites an order for the petitioner's admiſſion, 
according to the prayer of his petition. 

And after admittance, no fee, profit or reward 
(except pauper fees) is to be taken of the pauper b 


any counſel or attorney for the diſpatch of buſineſs, - 


whilſt it depends in court, and he continues in forma 
pauperss : Nor ſhall any contract or | rata be 
made for any recompence or reward afterwards. 
And if any perſon offending herein ſhall be diſ- 
covered unto the court, he ſhall undergo the diſ- 
pleaſure of the court, and ſuch farther puniſhment 


as the court ſhall think fit to inflict: And if any E 
pauper offend herein, he ſhall be diſpaupered, and 


never again be admitted in the ſame ſuit in forma 
pauperis. Vide Ord. Chan. 152. 8 | 


But alcho? the clerks take no fees, ftritly ſo 


called, of a peuper, yet they may make him pay 
for the labour of writing, which is after the rate 
of two-pence per ſheet. | a; 
And if it be made appear to the court, that any 
pauper has ſold or contracted for the benefit of his 
ſuit, or any part thereof, while the ſame is depend- 
ing, ſuch cauſe ſha]l be thenceforth wholly dif- 


miss d, and never again retain'd. 


Formerly no proceſs of contempt at a pauper”s 
ſuit was to be ſent to be ſealed, until ſigned by the Six 
derk, who was to take care it ſhould not be vex- 
atious or needleſs : But this is now altogether diſ- 
uſed, But the order of admiſſion is uſually pro- 

S 2 duced 


259 


260 


Pk Paupers. 
duced in the office, where the pauper has occaſion 
to paſs. | „ habe et 5 
And as a party may be admitted in forma pau- 
peris at any time during the ſuit, ſo he may be di 


pauper d at any time, upon its being made appear 


to the court, that he is of ſuch ability, that he 
ought not to be in forma pauperis. And in a caſe 
of this nature, where it was ſhewed to the court, 
that a pauper was in poſſeſſion, and received the 
rents of the lands in queſtion, the court ordered 
him to be diſpauper d; tho? the defendant had a 
verdict at law, and might thereupon take a vrt 


of poſſeſſion, &c. | 


Both plaintiff and defendant may be admitted 
in forma pruperis in the ſame cauſe : But this hath 
been complained of as an abuſe; for that it tend 
much to the diſquiet of the court, and encourages 


the parcies to be vexatious. Yet where *tis a mat- 


ter of conteſt, and the matter ſeems dubious, the 
court will admit both plaintiff arid defendant to 
ſue and defend in forma pauperis. | 

| And if a cauſe goes againſt a pauper, he ſhall no: 


pay coſts to the defendant ; but he may be puniſh 


ed perſonally, as the court ſhall think fit: Vet ſuch 
puniſhment is very ſeldom inflicted. 8—— 
Plaintiff a pauper had a decree for the duty and 
"coſts, the Maſter taxed coſts as uſual for perſon! 
not paupers. On motion the court ordered plain- 
tiff and his ſolicitor to make oath before the Mi 


ſter of what they had paid, or were to pay, an 


that to be allowed, but no further. 2 Vol. Ar 
EI. 633. | 


CHAP 
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N bills. 


AVING before ſhewn what is an original 
and an injunction bill, proceed we now to 
conſider other bills made uſe of in this 

court, viz. amended bills, ſupplemental bills, 
croſs- bills, bills of interpleader, certiorari bills, 
bills to perpetuate teſtimony of witneſſes, bills of 
revivor, bills of review, and bills original after 
decrees.” {7 55 | ; W 
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. bills. 


N amended bill is but eſteem'd a continua- 
tion of the original bill, and they two 
reckon'd but as one, And where any alteration 
is made in a bill before the cauſe is at iſſue, this 
is called an amended bill, and obtained by order 
of the court: And if you require an anſwer to the 
amendments, *tis on payment of twenty ſhillings 
coſts: But where new matter happens pending the 
ſuit, and after replication, or that the cauſe is at 
iſſue, which matter is neceſſary for the plaintiffs 
to ſet forth to the court, this cannot be done by 
way of amendment; but ſuch new matter being 
diſcovered, you ſet it forth by a ſupplemental bill, 
which you draw and file of courſe, without any 
order for that purpoſe. | | 
Demurrer to - bill, becauſe no repreſentatives 
made parties; afterwards, to help this defect, the 
plaintiff took out letters of adminiſtration, and 
charged the fame by way of amendment to the 
bill, having obtained an order for ſuch amend- 
ment, Objected, theſe were matters ariſing after 
82 | the 
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Ct Bills. 


the filing of the bill, therefore proper for a ſup. 
plemental bill; and tho? this was pleaded to the 
bill, yet the plea was over-ruled, becauſe ſuch 
matters may be charged either by way of ſupple. 
mental or amended bill. 3 Will. Rep. 351. Hum. 
phreys and Humphreys. . | 
A bill may be amended where there are not 
roper parties. 3 Chan. Rep. 92. And if an 
* a bill is diſcovered, which requires a 
amendment before an anſwer, the plaintiff may, 
upon motion or petition, either amend or diſmiſs 
His bill; but if the defendant has appeared, and 
taken a copy of the bill, the bill cannot be diſ. 
miſs'd without payment of coſts to be tax d. And 
after an appearance, if before anſwer, the plain- 
tiff may alſo, upon the like application, amend 
without coſts, amending the defendant's copy; 
and this is no more than an order of courſe. But 
if the plaintiff wants to amend his bill after the 
defendant hath put in his anſwer, and he requires 
an anſwer to the amendments, he muſt, by his 
counſel, either move the court, or petition to 
amend the ſame on payment of twenty ſhillings 
coſts to the defendant, which he muſt take care 
to pay before he proceeds, otherwiſe he will be 
guilty of irregularity; and in this caſe the defen- 
dant muſt be ſerved de novg, and proceeded againſt 
as in the caſe of an anſwer to an original bill, 
ſince an original and amended bill are in the eye 
of equity only one bill, and they both make up 

but one record. FETs 
If a demurrer is put in upon a flip or miſtake 
(or —— in the bill, the plaintiff may im- 
mediately, after the demurrer is filed, obtain an 
order, on paying the defendant's clerk twenty 
ſhillings coſts, to amend his bill. But if the de- 
fendant obtains an order for arguing the demurrer, 
the plaintiff muſt alſo pay the charge of obtain- 
; ON ing 


OC 


Ok Bills. 
ing ſuch order, and alſo the twenty ſhillings coſts, 
before he can amend his bill 
'Tis ſaid that the court, even after publication, 
and any time before hearing, will, upon cauſe 
ſhewn, ſuffer parties to be added. Burt if a de- 
fendant be added after publication, the cauſe, as 
to ſuch defendant, muſt be heard upon bill and 
anſwer only. EE | 3 
A bill may be amended (by order) by adding 
ſeveral tenants of a manor, in order to eſtabliſh a 
cuſtom. Nat. M Ni 
A conveyance ſet forth in a bill without date, 
amended by order. Vide Nel. Chan. Rep. 260. 


| Supplemental Bills. 


99 bills are brought upon diſcovery 
) of any new matters ſince the original bill and 
anſwer, and other proceedings had in the cauſe, 
in order to ſupply the defects of ſome former pro- 
ceedings, when it is too late to amend the fame. 
They are brought in aid of a decree or account, 
or to ſupply the defect of ſome former proceed- 
ing; but it muſt be upon new matter diſcovered 
ſince the hearing the cauſe, or pending the ſuit. 
Where new matter happens pending the ſuit, 
and before or after replication, which matter is 
neceſſary to be ſet forth to the court, it cannot be 
done by way of amendment; but you may of 
courſe file a ſupplemental bill; which maſt be a 
Ciſtin&t bill, reciting briefly the former proceed- 
gs, and then the new matter.. : 
Where a ſupplemental bill may be exhibited for 
diſcovery of more evidence, vide 2 Chan. Rep. 
142. Boeve and Stiptvitbß. 
Where a ſupplemental bill will lie, containing 
dew matter, which the party has diſcovered ſince 
the former decree ; and at the ſame time a peti- 
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proceedings, and the true ſtate of the cauſe, and 


ter, and then praying proceſs, as in an origind 
cauſe, . : * | 


Tication, it is zrregular to examine witneſſes 10 


Ot Bllls. 


tion of rehearing in nature of a bill of reviey, 


praying that the former decree may be rectified in 
the particular complained of by the bill. Barnari 
In a bill of review a new ſupplemental bill my Ml : 

be added. Hil. 1682. Price and Keyte, 1 Vim. / 


135. . 
On a ſupplemental bill, the court, upon mo. 


tion, will give leave to add to the firſt interrog. 
tories, ſo as the new interrogatories contain ro. 


thing but what relates to the ſupplemeat. Or, BW 


Chan. 126. 1 | in 
Or, I think, you may file a replication to the le 
defendant's anſwer to the plaintiff's ſupplementa ti 


dill, and obtain an order that ſervice of a ſubpen 


to rejoin ret, immediate, on the defendant's clerk Or 


| Elerk in court, may be deemed good ſervice o tif 


the defendant; and then draw interrogatories to de 
examine your witneſſes touching ſuch new ma. of 
ters contained in your ſupplemental bill, in ca: aft 
the defendant has denied the ſame in his anſwer. an 

They are brought either before or after heating 
Where it is after hearing, it recites the former 


then, by way of ſupplement, adds the new mit 


Where a ſupplemental bill is brought after pub- 
lication, *cis irregular to examine witneſſes to: 


matter that was in iſſue, and not proved in tt | 
original cauſe, and ſuch proof nor ta be reid. mo! 
Bagnal v. Bagnal, 1725. © | | not 
If there be no proof of the new matter in te oth: 
ſupplemental bill, it muſt be diſmiſſed, if ſuch Bi and 
matter is not fully admitted in the defendants Bl pub 
anſwer. „ | (ffs 
Where a ſupplemental bill is brought after pub — 

10 


matter 


* 


Ok Bl. 


matter that was in iſſue, and not proved in the 


rriginal cauſe, and ſuch proofs are not to be read. 


2 Pol. Ar. Eq. 172. c. 4.— If there be no proof 
to the new matter in the ſupplemental bill it 
muſt be diſmiſs d. Bid. [Vide 2 Val. Abr. Eg. (E) 
9.172. 2 45-74 #4 | 


Crof5-bills. 


A is a bill brought by the defendant 


; againſt the plaintiff in a former bill depend- 


ing, touching the matter of ſuch bill, or the facts 


ſet forth in the defendant's anſwer to the plain- 
tiff 's original bill. . 


on ſuch firſt bill, and not after, except the plain- 


tiff in the croſs-bill will go to hearing upon the 


depoſitions already publiſh'd, becauſe of the danger 
of perjury and ſubornation, if the parties ſhould, 


after publication of the former depoſitions, ex- 


amine witneſſes de novo to the ſame matter before 
examined unto. Vide Nel. Chan. Rep. 103. 
If a bill is exhibited in one court of _ 


there may be a croſs-bill in another; as if the 


mortgagor exhibits a bill to redeem in the Exche- 
quer, the defendane may bring a bill in Chancery 
to forecloſe: Per North, Lord Keeper, 1 Vern. 
221. But I moſt humbly conceive that this is not 
adviſeable to be done. | . 
When a croſz-bill is put in, both cauſes com- 
monly-proceed to be heard together, which can- 
not be if one bill be filed after publication in the 
other cauſe ; unleſs ſuch laſt cauſe is heard on bill 
and anſwer. But if there be croſs cauſes, and 
publication is paſt in both, and one of the plain- 
| (ffs omits to ſerve ſubpæna's to hear judgment, his 
cauſe ſhall not come on at the ſame time with the 
other, except the other party conſents. 


lt muſt be brought before publication is paſſed 


Where 


265 


. 


266 | Df Bills. 

Where there are croſs-bills, the defendant in 
the firſt bill muſt generally anſwer, before he in 
the laſt. ſhall be coppelna to put in his anſwer; 

And by the courſe of the court the plaintiff in 
the laſt bill cannot have proceſs of contempt againſt 
the other till eight days after his own anſwer is 
in. And in caſe the plaintiff in the laſt bill ſhould 
attempt to make out proceſs pf contempt, the de. 
fendant may obtain an order that he may have a 
week or fortnight's time to put in his auſwer to 
the croſs- bill, after the defendant has put in hs 


anſwer to the plaintiff's original bill. 
(en What fer- Bills of interpleader. (a) 0. "i | 


ſons may bring F Fire of: 
— ww 85 of interpleader is where two or mote, 
1 claiming the ſame thing by different or ſe- 
Barnard. Chan. PAarate intereſt, pray the judgment of the court to 
Rep. 250- ſrhiel of them it Bong ee „nn 
But that which is commonly called a bill of in- 
terpleader, is that which is exhibited by à third 
perſon, who not knowing to whom he! ought of 

Tight to render a debt or duty, or pay his rent, 

fears he may be hurt by ſome of the claimants; 

and therefore prays that they may interplead, ſo 

that the court may judge to whom the thing be- 

longs, and he thereby rendered ſafe on the pay- 

ment: As where two parties are pretending tit 

at one and the ſame time to an eſtate, and are 

haraſſing and ſuing the tenants for nonpayment of 

rent. Or where a man holds ſtakes at a hork 

race, and the parties can't agree who won the 

match, yet both are ſuing at law for the money; 

and in many other caſes the party brings his bill 

ol interpleader for claimants to interplead amongſt 
themſelves, to whom the eſtate or money belongs, 

and to prevent his paying it twice over, and that 
proceedings againſt him at law may be ſtaid till 


the 


* = A 


Ot Bills. 


the title be determined. And this he may do, 
whether any ſuits be actually commenced againſt 
him in law or equity, or is only in danger of be- 


bill he muſt annex an affidavit that he does not 
exhibit it by fraud or colluſion with all or either 
of the defendants, or of any other perſon or per- 
ſons, but only to be indemnified, and to pay his 
rent or debt ſafely to ſuch perſon to whom this 


who is not party in the firſt cauſe, ſuppoſes he has 
ſeparate intereſt in the matter in queſtion, and 
brings his bill againſt the firſt or other defendant, 
praying to be relieved according to his right: 
Whereupon the firſt plaintiff makes the ſecond a 
defendant, in order to interplead and conteſt the 
tight; or, if the firſt plaintiff does not make him 
a defendant, then the defendant may exhibit his 
bill againſt all the other parties, and pray that 


and decree to which of them the thing in demand 
belongs, and further as his caſe requires. Or, if 
there be no ſuit here between the pretenders, he, 
who has ſuits at law brought * him, or is in 
danger of trouble from both the claimants, may 
fle his bill againſt them, and pray that by * 
interplead; and that the proceedings at law again 

him may be ſtayed till the Tight be determin'd : 
But the plaintiff who brings ſuch bill of inter- 
pleader commonly offers by his bill to pay the 


ſuch party to whom the court ſhall adjudge the 
lame to belong: And in caſe he does not make 
ſuch offer, the court, upon application of either 
of the defendants, will order ſuch plaintiff to pay 


Exgland, for the benefit of ſuch party to whom 
: TER the 


ing ſued or moleſted by the parties. But to this 


court ſhall order or adjudge the ſame to belong. 
Sometimes a bill of interpleader is, where one 


they may interplead, and that the court may order 


money (a) or rent into court, for the benefit of C) The bill 


muſt offer at 
leaſt, to bring 
the money into 
court. 


the money or rent into court, or the Bank of 


removing a cauſe from an inferior court of equit, 
upon ſuggeſtion. that the cauſe is out of the juril tha 


ſome good reaſons given why equal juſtice my 


has ſomething of the nature of an injunction bil 


cauſe, after hearing, was diſmiſſed out of tl 


Of Bills. 


the.court, at the hearing of that cauſe, (hal de. 


cree the-ſame. 2 | ( 
To a bill of this nature the plaintiff muſt annex 
an affidavit, that there is no collufion between hin b 
and any of the parties, &c. as before. ( 
If a cauſe has been heard upon a bill of int. Ml © 
pleader, and a trial at law directed to ſettle the Bi " 
right between the defendants, there is an end df { 
the ſuit as to the plaintiff; ſo that if he aft. I 
wards dies, the cauſe ſhall ſtill proceed, and ther i 
needs no revivor, each defendant being in the u. d 
ture of a plaintiff. Ruled upon motion. 1 7m, t 
351. [Vide Vol. Abr. Eg. (F) p. 173.) ” 
Certiorari bills. - 


Certiorari bill in this court, is ſuch whereby i a 
JJ a ſpecial writ of certiorari is prayed, far 


diction of ſuch court; or that the witneſles, o be: 
the defendants live out of its juriſdiction ; or upon lug 
not be had in ſuch court. So that a certiorari bil 


as to the juriſdiction of inferior courts. | 
A certiorari bill was brought io remove a ca 


out of the Mayor's court, his witneſſes living ot 
of that juriſdiction; and inſerted other matt5i . 
relating to an account not in controverſy int infe 
Mayor's court. After examination of witneſa "85 
the defendant moved for a Procedendo; and ini an 
ed, that if the cauſe ſhould be heard here, M t 
could not be relieved, not having any bill ber 1 K 
but a procedendo was denied, the bill containing bil; 
other matters not determinable in the Mayo' othe 
court; neither can the bill be divided: But i _ 


COU, 


court. Mich. 15 Car. 2. Rich and Jaguis, 1 Chan 
4. 31. | 

"Tow a certiorari bill the cauſe is brought on to 
bearing; the court, if they think fit, may either ſend 
the cauſe back ro be determin'd in the Mayor's 
court, or detain it. It has been done both wa 
times retain'd and decreed here, bur oftner ſent back; 
ſometimes after publication, and ſometimes after a 
ſubpena ſerved to hear judgment. Vide 2 Vern. 491. 

Upon motion, and a certificate from the Six 
| clerk that the bill is filed, the certiorari writ prayed 
thereby will be granted by the Lord Chancellor 
and it is commonly directed to the judge of the 


= ” oe © i. iS o* 


to this court, the tenor of the bill or plaint there, 
with the proceſs and proceedings thereon ; and 
upon or before receipt of the wit, a bond to the 
Maſter of the Rolls is to be entred into by the 
laintiff here before the Regiſter, with condition, 
that the bill exhibited contains matter ſufficient to 
bear a certiorari, and that the plaintiff prove the 
ſuggeſtion of his bill in fourteen days after the re- 
turn of the writ; and if the plaintiff fail to make 


leſs the plaintiff obtain an order for farther time, 


other good cauſe. k 
Not the plaintiff, but only the defendant in an 


ngs hither by certiorari. 
Gant, who is plaintiff in this court, is to examine 
within fourteen days after the writ is returned, as 


bill; and giving the court juriſdiction ; yet the 
other ſide is not to examine to, or publiſh any 
thing againſt it: But after the plaintiff's firſt exa- 
mination to prove his ſuggeſtions as to the = 

ns GR diction, 


eee,  ___. 


ſome- 


inferior court, requiring him to certify, or fend 


his proofs within the time, a procedendo may be 
awarded by the Chancery to the inferior court, un- 


on affidavit of the remoteneſs of his witneſſes, or 


inferior court of equity, may remove the proceed- 
And tho! ſuch defen- 


to his proving the ſurmiſes or ſuggeſtions of his 


269 


W Pk Bills. 
| diction, if the court retain the cauſe, both partie 
are to examine their witneſſes orderly, touching 
the merits; and to have publication paſſed in the 
ordinary courſe. | 


2 ne the ba, Bill to perpetuate teſtimony of witneſſes. (a) 
mony of Wit- 


neſſes may be 4 5 HIS bill muſt ſhew a title to the thing where. 
— to the teſtimony relates; and on affidavit that 
maica, tho'a the witneſſes to prove it are old, infirm, ſick, and 
bill depending not like to live long; or that they are going to ſea, 
270. or beyond ſeas, whereby the party is in danger of 
loſing their teſtimony, c. and therefore the plain. 
tiff, on ſuch affidavit, may obtain an order to ex- 
amine them; (and if neceſſary, a commiſſion for 
that purpoſe) and a ſubpœna is to be ſerved on al 
the parties intereſted to ſhew cauſe, if they can, 
to the contrary. * 
In a bill for this purpoſe, if the plaintiff prays 
relief, the bill ſhall be diſmiſſed. 2 Vent. 366. 
After the bill is filed, the court, on affidavit 
that the faid witneſſes are old, infirm, going be- 
yond ſea, Sc. if they are. in the country, wil, 
on motion or petition, grant a commiſſion accord- 
ing to the prayer of the bill; or if they are within 
ten miles of London, will order them to be er- 
amined in court de bene eſſe. But more of this 
hereafter, under examination of witneſſes. ¶ Vid 


2 Vol. Abr. Eq. 180.) N 
Bill of revivor. 
| Rr of revivor are to revive ſuits, and al 
proceedings thereon abated. 1 Vol. Abr, E. 
When any of the parties to a bill die, or ifs 
feme (plaintiff) marries, regularly the ſuic abates; 


otherwiſe, it a feme ſole (defendant) marries 2 
1 2 | = enle 


e r 1 
| þ 3 a 8 =} 1 3 
G Tre = 9 n 1 
8 1 — 4 f 


i 
8 


1 Ot Bius. 
Ante lite, for ſuch marriage does not abate the ſuit. 
Buc with reſpect to an abatement by the death of 
parties, it muſt be by the death of ſuch as were ſo 


far materially concerned in intereſt, as to make it 


neceſſary to have their repreſentatives before the 
court, before the cauſe can be finally determined. 
If che plaintiff dies pending a ſuit, *cis abated, 
and his executors or adminiſtrators mult revive the 
cauſe before they can proceed thereon, and all the 
orders for the revival of proceedings muſt be ſerved 
on the adverſe clerk in court, to the end that he 


may take notice that the ſuit is revived, and that 


ſuch revivor is right. | 23 

If a defendant dies the ſuit is abated; and if it 
is a perſona] demand againſt him, the bill muſt be 
to revive and anſwer againſt the repreſentative of 
ſuch defendant, and the ſubpæna accordingly. And 
this bill prays either an admiſſion or diſcovery of 


aſſets, from the legal repreſentatives of the dead 


party. Vide Ab. Eg. 1, 2, 3, 4. | 
It is generally held, that if the executor or ad- 


miniſtrator of the dead defendant admits aſſets ſuf- 


ficient in his hands to anſwer the demand in que- 
ſtion, this is good; but in ſome caſes the court 
will not allow it to be ſo, tho? this rarely happens. 
Indeed, if the heir or executor ſets forth the yearly 
value of the real eſtate ſubjected to aſſets, this is 
good, becauſe the real eſtate can't run away; bur 
on admiſſion of perſonal aſſets, it may be in the 
power of the party to waſte or run away with 
them; for in this caſe, nothing but the perſon of 
the party is at ſtake; and there may be caſes where 
two executors are appointed, and one refuſes to 
act, and the other, who is inſolvent, poſſeſſes the 
whole eſtate or aſſets. And therefore, when any 
of theſe caſes appear to the court, and where the 
party who poſſeſſes the aſſets is in dubious circum- 
ances, it is no new thing for the court a 
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him to ſet forth the aſſets in ſpecie, to the end that 


the plaintiff may purſue and follow them, and 
know where they are, and how to be come at, 
when he wants the ſame. But this rarely happens, 


and is only done in extraordinary caſes. 


If two joint tenants exhibit their bill, and one 


releaſes, this will not abate the ſuit as to the other, 


2 Freem. 6. | os 
By the ſpiritual law the death of the party nere 


abates any ſuit. 2 Roll, Rep. 20. 


Where a ſuit abates, plaintiff may bring an 
original bill or bill of revivor at election. 1 Very, 
393- 2 | | 

On a plea in abatement for want of proper par. 
ties, it is diſcretionary in the court, either to dif. 
miſs the bill without prejudice, or to give leave to 
amend on payment of coſts of the day. 1 Wil. 


Kep. 428. 


The Attorney General of the Dutchy exhibited 
an information at the relation of one part-owner 
of Coal- mines, againſt the others, the relator die, 


this abates the ſuit. Prec. in Chan. 13. — Vid 
2 Vol. Abr. Eq. 1. : 


Where the teſtator had pleaded to a bill, and 
died before the plea was argued, the executor muſt 
plead de novo: For the firſt cannot be argued now. 
Atcklethwaite ver. Catverly and Baker, Caſes it 


Equity Temp. Talbot 3. 


The plaintiff, his heirs, executors or admini- 
ſtrators, who have the right of ſuit by privity of 
blood, or repreſentation, may exhibit this bil 


_ againſt the other party, his heirs, &c, eſpecially 
| where the original defendant has put in a full an- 


ſwer to the plaintiff's original hill; unleſs the bil 


of revivor prays a ſpecifical diſcovery of the aſſets 
of the original defendant, or ſome other matte! 


proper to be anſwered by the defendant to ſuch bill 
of revivor. . | : 1 
˖ 


Of Bills. 


But where ſtrangers, or even debtors to the 


eſtate, are made parties for a diſcovery of aſſets, 
they ſhall never diſcover that to any one but to 


the executor or adminiſtrator of the party, who 
alone can recover them, (eſpecially where the ex- 
ecutor or adminiſtrator by his anſwer has admit- 
ted aſſets) for a ſtranger, where there is no privity 
of eſtate between him and the teſtacor, ſhall never 
ſue ſtrangers who are no ways accountable to him. 


Indeed, if the executor or adminiſtrator appears 


plainly to the court to be inſolvent, caſes may be 
found out where the court will lay cheir hands on 
the aſſets: But this ſcarce ever happens; nor can 
the court, ſtrictly ſpeaking, oblige any executor 
to give ſecurity to anſwer the debts, for ic was the 
teſtator who made him his executor, and appoint- 
ed him to ſtand in his place, and it he waſtes and 
runs away with the aſſets, there is no helping of it. 

If the defendant's time for anſwering is out, the 
court will order proceedings to be revived. So 
tho? the defendant by his anſwer inſiſts that the 
plaintiff is not intitled to revive for this ought to 
be ſhewn either by plea or demurrer; bur if in 
ſuch caſe it appears at the hearing that the plain- 
tiff had no title to revive, he can't have a decree. 
3 Will. Rep. 348. Harris v. Pollard. 

No anſwer is commonly neceſſary to this bill; but 
the defendant may for his own benefit, (altho' no 
anſwer is required by the bill of revivor) by way 


of anſwer or plea, ſer forth and ſhew cauſe againſt . 


the revivor; as that the preſent plaintiff is not heir, 
&c. That he ſtandeth not in the like caſe, nor 
hath the like intereſt, Sc. as in the former ſuit. 


This bill muſt purſue che firſt bill; and in caſe 


of any material difference between them, the de- 
tendant may demur, and the bill be diſmiſs'd: 
But if there be any new matter arifing by the 
abatement, as aſſets in any heii's, or executor? 
. Ss: hands, 


"On Ok Bills. A 
hands, the bill of revivor may pray a diſcovery, 
and a ſubpæna to revive and anſwer, in which cafe 
the defendant muſt anſwer thereto. | 
I an executor or adminiſtrator on a bill of re. 
vivor, by anſwer, admits aſſets, and the plaintiff 
upon coming in of ſuch anſwer, revives his ſuit 
(which is always done of courſe, by order of court) 
and proceeds in the original cauſe upon the revi- 
vor, he muſt not afterwards refer the anſwer for 
inſufficiency; for this he ought to have done at 
firſt, before he proceed to revive the original 
cauſe; and his doing thereof was an admiſſion 
the anſwer was full and perfect, or otherwiſe he 
might have excepted thereto, but then he could 
not proceed to revive till he had got over that 

int. 

A bill is brought againſt a man and his wife, 
where the matter wholly concerned the wife; 
they both anſwer, and the huſband dies: Here 
a bill of revivor mult be brought againſt the wo- 
man, for ſhe ſhall not be obliged co abide by that 
anſwer, which ſhe, together with her huſband, or 
: ' ſolely as his wife, had formerly made; becauſe 
| ſhe was then under coverture, and conſequently 
under the awe and influence of her huſband : But 
if che matter in queſtion remain in ſtatu quo, it is 
in her election, whether ſhe will abide by that 

anſwer or not. | EE 
Where a feme ſole anſwers, and afterwards pen- 
dente lite marries, the plaintiff may proceed againſt 
her without reviving, and the huſband ſhall be 
bound by the anſwer ſhe made whilft ſole ; for 
ſhe ſhall not take advantage by her own act: But 
the huſband, in that caſe, is a party of courſe in 
all the proceedings in the cauſe ſubſequent to his 
wife's anſwer: And there is no occaſion for a mo- 
rion for an order to make the huſband a party. 


I But 


Df Bills. 

But if a feme plaintiff matries, by her own act 
ſhe abates the ſuit, of which the defendant ma 
take advantage; and ſhe and her huſband 1 
therefore exhibic a bill of revivor, and ſerve a 
ſubpena to revive, and the time for anſwering be- 
ing out, it is a motion of courſe to revive pro- 
The death of a material party, as I obſerved 
before, abates the ſuit: So does the marriage of 


1 Chan. Ca. 77. 


neſſes at Algiers, the plaintiff died, by which in 
ſtrictneſs the ſuit abated, but the witneſſes were 


death; the examination was held regular, as well 
in regard to one of the witneſſes that was dead, 
x to another that was ſtill living. 3 Will. Rep. 195. 
Thompſon's caſe. 

The death of the wife, when they ſue for what 
they have a joint right to, ſhall not abate the ſuir, 
huſband, = _ | 
So if the huſband and wife ſue in the wife's 


yer the wife may proceed. 3 Chan. Rep. 40. But 
otherwiſe if the ſuit had been concerning the wife's 
inheritance. Mich. 1691. Sbelberry and Briggs, 


luit does not abate. 3 Chan. Rep. 66. Secus of 
tenants in common, for a right deſcends to their 
epreſeatatives. | 5 
The plaintiff's death, after a bill of inter- 
pleader, abates not the ſuit. Ruled on motion. 
un 3861. 3 . 
Tho” by the death of the ceſtuy que iruſt, the 
ut abates as to him; yet if there be a decree 
gainſt him, and his truſtees to convey, Cc. the 
- FO | truſtees 


a feme plaintiff. 18 Car. 2. Hambden and Brewer, 


A commiſſion being granted to examine wit- 


examined there before notice of the plaintiff's 


Cary 81. for the whole intereſt ſurvived to the 


tight, and pending the ſuit, the buſband dies, 


2 Vern, 249, By the death of one jointenant the 


275 


truſtees are obliged to convey, for the death o 
either party makes an abatement only quoad 
himſelf. 

If ſome of the puintifs refuſe to join in bring. 
| ing a bill of revivor, the others may bring ſuch 
bill, and make thoſe who refuſed defendants. Ang 
a defendant may bring a bill of revivor, as well zz 
a plaintiff. 
The court will order money out of court to: 
perſon intitled by a decree, notwithſtanding the 
death of ſome of the parties. Mich. 1727. be. 
tween Finch and Lord Winehelfea. 
A devifee cannot revive for want of privity at 
mitted. 1 Chan. Ca. 174. 
Vide (c) p. 27. An aſſignee may by /cire facias; (a) Dunn and 
Allen, 1 Fern. 28 3. ſed vide 1 Vern. 426. 8. (. 
Whether he may for want of privity, quere, bu 


he may bring a bill of revivor. ; 
On a deviſee's bringing an original bill in ni a 

ture of a bill of revivor, he ſhall have the ſame 
advantage as an heir or executor ; and the defen- 0 
dant is not at liberty to make a new defence, c 7 
diſpute the validity of the decree. 2 Vern. 548. 
D pon a bill in nature of a bill of revivor again © 
a deviſee, the deviſee cannot diſpute the juſtice o WI . 
validity of the decree; for then a deviſee would 0 
be in a better caſe than an heir. 2 Fern. 672. M 
A bill of revivor may be brought againſt a de 0 


viſee. Minſhall and Lord Mobun, 2 Vern. 672— 
In a mutual account, the defendant as well 8 26 
plaintiff may revive. S/owel and Colt. Vide antes 7 
Mich. 1727. Finch and Lord Winchelſea, That te | * 
defendant in any cafe may revive, as well as de n 
plaintiff, [after a cauſe is beard and a decree f C, 
nounced] and if there are ſeveral plaintiffs who re 4 
fuſe to join in reviving the ſuit, they may be mad e 
defendants. Mia 


Df Bills. | 277 
If an adminiſtrator obtains. a decree, but dies 
before inrolment, the adminiſtrator de bonis non 


may revive this decree within the equity. of the 
* Statute 30 Car. 2. c. 6. Oteen and Curſon, * By this Stat, 


it is enacted, 
2 Lern. 2 37» Y 616 Do xs wad v, that a 
: ſtrator de bon 
ron, may ſue a ſcire fucias, and take 4 pug upon 2 A had in the name of an ex- 
ecutor or adminiſtrator. | 


I think, to revive a decree by ſcire facias is, 
where the decree is ſigned and inrolled; and where 
"is not ſigned and inrolled, a bill of reviyor muſt 
be brought, vide poſt (a) (Q. | 

A creditor admitted to come. in may. revive. 
Trin. 1702. Pitt and The creditors of the Duke of 
Richmond. If the plaintiff revives againſt two 
only, when there were three defendants to the 
original ſuit, his bill will be diſmiks'd. Gp 78. 
LO 
Plaintiff may proceed againſt £ huſband wal 
out reviving againſt the adminiſtratrix of the wife. 
Jackſon and Rawlins, Mich, 1690. 2 Vern, 195. 

The heir or executor of the party dying may 
revive. . Ferrars and Cherry, Mich. 1701. . 

(a) If the ſuit abates, the plaintiff may bring 
either an original bill, praying that a parallel de- 
cree may be made, or a bill of revivor, which 
revives all the proceedings had therein before. the 
decree is ſigned and inrolled; but if after, it ought 
regularly to X revived by Heist facias. Vide infra 
2 Chan, Rep. 67. 

After. a decree to account, and Abaternent of 
the ſuir by the defendant's death, his repreſens 
fative may revive, 4 Ken and Kon, Le in 
Chan. 197. dy : ; | 

A bill of revivor upon 2 bill of revivor lies until 
the intereſt of the thing in queſtion be determined, 
Mich. 13 Car. 2. Hard. 201. Agreed per curiam, 
1 in caſe * death. 


8 


regularly to be revived by ſcire facias. Sed vide 


bother bil 


Df Bills. 

If one be named a defendant in the original 
bill, who is yet alive, he ought not to be named 
in the bill of revivor, for the ſyit never abated 
quoad him. Hard. 201. But if named in the bil 
of revivor only, he muſt be named in every bil 
of revivor after, becauſe he was not named a de. 
fendant in the original bill. Mich. 13 Car. 2. 

After a decree ſigned and inrolled, the ſyic i 


2 Chan. Rep. 67. Tho! in cafe of a decree (0) in. 
rolled, a revivor by a bill hath been allowed good, 
1 Chan. Ca. 3 7 

After a bill to redeem, and a croſs-bill, &, 
decreed, a bill of revivor and ſupplemental bill 
Birch. Vide Gilb. 186. | 

A bill of revivor lieth not upon a decree of x 
long ſtanding; but the party is to exhibit an ori. 
ginal bill. Alſo a bill of revivor lies not to revire 
a decree made for coſts only. 1 Chan. Ca. 2 Chan, 
Rep. 195. But & if a bill of revivor will nc 
lie upon decree of a long ſtanding, in caſe either 
the plaintiff or defendant be living. 

After a cauſe has ſlept twelve months, ther 
muſt be a /ubpena ad faciend* attornat. 1 Jen 
172. [See hereafter Of reviving decrees.] 

A bill of revivor may be brought either before 
or after hearing; it is ſometimes brought to revive 
only, and then *tis revived without anſwer, after 
appearance, upon motion, ſuggeſting that the time 
for anſwering is out. But where it is brought to 
revive and anſwer, an attachment and all the ſub- 
ſequent * of contempt may iſſue as on any 

if the defendant anſwer not in time. 

Bill of revivor can only be brought by the het 

as to the realty, and by an executor or adminiſtia 
os as to the perſonalty. _ 

Where a ſuit abates, pfaintiff may bring a 
original bill, ar a bill of revivor, at his pleaſure 
Fern. 463. | Where 


Of Bills. 
Where no proceedings have been had for a 
year, the ſuit may be revived by ſulpæna ſcire 


facias; and where you may revive by /ubpwna ſcire 


facias, you may at your election by bill of revivor. 
Chan. Ca. 378. 


If there be more plaintiffs than one, out one 
dies, the reſt may proceed without reviving. So 


adminiſtrators, durante minore ætate, or infants 


when they come of age, no revivor needful. Part 


of the matter being omitted in drawing up the 
decree, a bill of revivor lieth to revive thoſe mat- 
ters, and in this caſe went to the whole decree. 
1Chin Oh 27h 2 7 

A bill was diſmiſſed with coſts which were tax- 
ed. A bill of revivor was brought ſingly for coſts, 
and it is demurred to; it was ſaid in this caſe, 


that a bill of revivor was not proper, but tho? the 


bill was diſmiſſed, yet it was not ſo much out of 
court, but that the party who was to pay the coſts 
was ſtill liable to the proceſs of the court for ſuch 
coſts, as attachment, &c. And bere the demurrer 


was allowed. 


A bill of revivor was brought to revive all pro- 


ceedings, and particularly an order by conſent; 
the defendant demurred to the bill, for that it 
ſought to revive that order, whereas the feme was 
a party to it, and ſhe being married ſince her ex- 
ecutorſhip, conſequently her conſent was deter- 
mined; and the demurrer was allowed. Hampden 
v. Brewer, 1 Chan. Ca. 77. 

After a decree to account, and an abatemen: by 
defendant's death, his repreſentative may revive, 


both being in nature of plaintiffs. Prec. in 


Chan. 197. 
The court may direct the ſuir to ſtand revived 


without raking out a ſubpane for that purpoſe. 


Barnard, Rep. in Chan. 8 85. 
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Ot Bills. 
In caſe of abatement it is not neceſſary to re- 
vive againſt a defendant that has not anſwered. 


1 Vern. 308. 


Plaintiff brings a bill of tevivor, . 
pleads a former bill of revivor, if that plea is not 


ſufficient for ſome ſpecial circumſtances in the caſe, 


the court will order the cauſe to ſtand revived 
without ſulpæna. Barnard. Rep. in Chan. 8 ;. 
Mortgagor brings a bill to redeem, an account 
is decreed, a report made, and diverſe proceed- 
ings. are had in the cauſe, and the plaintiff is er- 
dered to pay coſts and deliver poſſeſſion. — The 
defendant (the mortgagee) dies, the executor may 
revive this ſuit, and have the benefit of the order 


for coſts. 2 Vern. 296. 


Where there is a decree for a mutual account, 
plaintiff on his own, bill, may be decreed to pay 
the balance of the account, and defendant may 
revive as well as the plaintiff in caſe of an abate- 
ment. 2 Vern. 297. 

An aſſignee cannot bring a ſcire Cine to revive 
a decree, unleſs the decree be ſigned and inrolled; 
but afterwards he may. 1 Vern. 283. But the 
Editor apprehends that he may bring a bill in na- 
ture of a bill of revivor, 

Baron and feme in right of the feme, exhibit - 
a bill, and the baron dies, the feme may proceed 
by bill of revivor. 2 Freem. 1 33- 

As bills of. revivor are to revive ſuits, and pro- 
ccedings thereon are abated, the order for the re- 
vival muſt be ſerved on the adverſe clerk in court, 
to the end that he may take notice, that the fuit 
is revived, and that ſuch revivor is right. Vid 
2 Vol. Air. Eg. 2. Note to Ca. 2. 

In an account both parties are actors, and either 
may revive. 1 Will. 743. S eleli e in Chan, 

34.—1 Will. 263. 
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Df Bills. 
In a bill of revivor it may be neceſſary to in- 
ſert ſo much new matter as is needful to ſhew how 
the party becomes intitled to revive. 1 


Kep. 590. 


In Backbouſe and Middlato' s mtg it was faid, 
that a deviſee cannot bring a bill of revivor; in 
this caſe a bill of revivor was brought, which was 
diſmiſſed, but without prejudice to a new bill, 
which was afterwards brought, ſetting forth the 
original bill and the former proceedings; and this 


bill was proceeded upon, and anſwered. An 
aſſignee cannot revive.  Cheeſebrooke v. Hazle- 


wood, 24 El. 


A ſuit cannot be revived<in part, but the whole 


proceedings, bill, anſwer, Cc. and all orders, 
muſt ſtand revived. 2 Chan. Ca. 80. 

An executor (his teſtator dying after publica- 
tion) is not permitted to exhibit a new bill upon 
that matter whereby to make further proofs, but 
is to hold to a bill of revivor, and ſo proceed upon 
examinations . ſo publiſhed in his teſtator's life- 
time, 


This bill. is generally brought, by a deviſee or 


purchaſer, who not being in privity with his teſta- 


tor, or vendor, cannot bring a bill of revivor; 


tho? he ſhall have the ſame benefit and advantage 


of a decree as an heir or executor; and the defen- 


dant is not at liberty to make a new defence. 
Upon a bill in nature of a bill of revivor againſt 


a deviſee, the deviſee cannot diſpute the juſtice 
or validity of the decree, for then a deviſee would 
be in a better condition than an heir. 

He who claims only as heir by proviſo, or per 
formam doni, cannot revive, but muſt bring his 


_ original bill in nature of a bill of revivor. Orton 


v. Uſer 1721, Wingfield v. Whaley 1732. MS. 


Rep, 
Bills 
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Of Bills. 


Bills of review.” 
A Bill of review is after a cauſe is heard, and 
4 the decree figned, complaining of ſome 
error in law, or miſtake appearing in the body of 
the decree ; or when ſome new matter is diſcover- 
ed that was not diſcovered at the time of making 
the decree. | 

For exhibiting of this bill, you muſt obtain an 
order, either on motion, or petition, to che Chan- 
cellor, (tho* commonly on petition) which is ge- 
nerally on depoſiting fifty pounds with the Regiſter, 
And there muſt be an affidavit annext to the peti- 
tion. [See more hereafter. ] _ 

Ruled by Talbot Lord Chancellor, that if a 
decree be obtained, and that decree inrolled, fo 
that the cauſe can't be reheard upon petition, the 
party can in no caſe ſet aſide this decree, or ob- 
, tain relief againſt it by an original bill; for then 
the decrees of the court would be oppoſite and 
contrary one to the other, which would breed the 
| utmoſt confuſion : Wherefore, the only remedy in 

ſuch caſe is by bill of review, which muſt be either 
for error appearing on the face of the decree, or 

ſore new matter, as a releaſe, receipt, Ce. 
proved to have been diſcovered fince ; for unleſs this 
relief were confined to ſuch new matter, it might 
be made uſe of as a method for a vexatious perſon 
to be oppreſſive to the other fide, and for the cauſe 
never to be at reſt. 3 Vill. Rep. 371. Taylor v. 
Sharp, 5 | 
The bill of review is in nature of a writ of error 
at common law ; it recites ſhortly all the proceed- 
ings with the decree; and here it is to be noted, 
all decrees are to be mrolled from the original pro- 


ceedings: they are not inrolled from the Regiſter's 


recitals of the decree, ' becauſe the Six clerk certifies 
| PEE | he 


he has examined them with the records, and that 


they agree together, | 
The bill of review is to aſſign proper errors 
againſt the decree and proceedings; it mult be 


error. apparent upon the face of the record, fince 
the court can't judge beyond that. If any new 


deed is found out, or a new diſcovery, ſince the 
hearing, which the party had not knowledge of 
at the hearing, and has ſince then come to the 


knowledge thereof, he muſt annex an affidavit of 


the matter, and pray an anſwer from the adverſe 
party; and he muſt, upon filing his bill of re- 
view, ſerve the party with a ſubpæna ad reuiven- 
dum. 13 | | 
The party, generally ſpeaking, puts in the uſual 
demurrer, that there is no error in the decree; he 
rarely anſwers, unleſs ordered by the court. | 
There was once a precedent where ſuch a de- 
cree was allowed, tho” the party had ſince the de- 
cree come to the knowledge of two letters, which 
ſeemed to overthrow the decree, and all the pro- 
ceedings depending thereon; and the court, in that 
caſe, . would not put the party to anſwer to thoſe 
two letters, but allowed the demurrer. The reaſon 
For in this caſe was, that the party might haye 


ound out theſe two letters before the hearing, 
fiace he had them in his cuſtody ; and if that prac- 


tice ſhould take place, it night overthrow all the 
decrees in the court; and if this ſhould be allowed 
as a precedent, a man might take up his defence 
when he pleaſed, whereas his whole defence ought 
to be made at once, and before the hearing. It 
was ſaid the Lords reverſed that allowance of the 
demurrer, and ordered the party to anſwer the bill 
of review. Y:de the caſe of Henrigues and Jacobſon. 
The demurrer being ſet down to be argued, 
the court proceeds to af 
and the prevailing party takes the g0 J. depoſit. 


rm or reverſe the decree, 
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Ok Bills. 


i Forgetfulneſs or negligence « of parties under no 
incapacity, no foundation for a bill of review. 
No ohjection to be made upon a bill of review, 
that-is not afſigned for re Watkins ver. Price, 


* 4 * "i 


1718. 
In a bill of review, a new Copplethenna bill 

may be added. 1 Vern. 135. 

Objections to a Maſter's report cannot be aflign- 
ed for error upon. a bill of review. 

. Bill of review cannot be brought after ewenty | 
years, though. error appear in the decree. Chay, 
a. 382. 

No bill of review on a decree on the ſtatute of 

Charitable uſes. © Chan. Ca. 385. | 

Infant may bring 2 bill of review. Chan, Ca. 


84. 
* Plaintiff allowed: to bring a bill of review with- 
out paying coſts in the original cauſe, he ſweating 
he was not worth 40 J. beſides the matters in 
queſtion, . 

Plaintiff 1 not allowed to bring a bill of review, 
unleſs he would perform the decree, or would 
ſwear he was unable to do it, and would ſurren- 
der himſelf to the Fleet, to be there until the 
matter of the bill of, aer was determined. 
Vern. 117. 

Fine and bon-chifn, f is a good bar to a bill of 
review. 2 Vern. 1 2 
Appeal to the Hou {ſe of Lords from a decree in 
city. and upon the petition of the appellants 
to examine Witneſſes in the cauſe, it was rejected, 
and the petition diſmiſſed ; the appellants then 
brought a bill of review, and it was decreed that 
the defendants ſhould either anſwer the bill of re- 
view, or demur on the errors in it, witho 
coſts on either ſide; and the benefit of the order 
of diſmiſſion by the Lords was ſaved to the Gelen. 
dants. Fi nch 469. 


In 
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EE Of Bills. 
In a bill of review you may have a new ſupple- 
mental. TT SN, 
Bill of review and error aſſigned in the decree— 
Plea and demurrer thereto — Demurrer in part 
allowed, and in part over- ruled. Finch 36, 
Bill of review not” allowable on' a decree of 
commiſſioners of Charitable uſes; examined in 
Chancery, and, confirmed in part, and altered in 
art. So certified on reference out of Chancery 
to Sir R. Crew C. J. Sir Jubn Walter C. B. Sir V. 
Jones and Sir George Crook. — And Jones ſaid, So 
ir is upon a decree made upon the Sat. 37 H. 8. 
(tythes in London) by the major part, and confirmed 
by the Chancellor. Cro. Car. 40, 350, 331. 
[Vide 2 Vol. Abr. Eq. (G) p. 173.] | 


Bills original after decrees, 


N original bill may be brought to execute or 
confirm a decree; or to carry an act of Par- 
liament into execution, or to revive or inforce the 
performance of decrees. A decree has been ex- 
plained by original bill, upon a matter ſubſequent 
to the decree; but may not be explained on a mat- 
ter precedent to it. And this bill lies to put a 
period to a temporary decree, &c. After a de- 
cree for enjoyment of lands, a ſecond bill may be 
exhibited for the mean profits, and for farther 
aſſurance, &c. WY 
A feme covert, after ſeparation from her huf- 
band, had a decree for alimony, which decree was 
confirmed on a bill of review ; but the huſband 
being willing to be reconciled to his wife, and to 
cohabit with her, exhibited an original bill to ſet 
aſide the decree; and it was held by Finch, Lord 
Keeper, aſſiſted by North, Chief Juſtice, to be a 
proper bill. 1 Chan. Ca. 250. Where it is laid to 
have been reſolved, that where a decree is tempo- 


Ok Bills. 


rary, or for ſpecial ends, an original bill lies, to 
ſhew that the purpoſes of the decree are ſatisfied, 
and to put a period to it. Vide 2 Chan. Rep. 128. 

An original bill to execute a decree of lands 
againſt a purchaſer, who claimed under parties 
bound by that decree, has been allowed good on a 
demurrer put in by the defendant. 1 Chan. Ca. 

231. | 

17 a bill be brought to have the benefit of a for- 
mer decree, the plaintiff cannot examine witneſſes, 
much leſs the ſame witneſſes to the matters in iſſue 
in the former cauſe; but on ſuch a bill the court 
may examine the juſtice of the former decree; but 
then it mult be by proofs taken in the cauſe where- 
in that decree is made. Per yr, 2 Vern. 209, 
Vide 1 Chan. Ca. 45. where it is ſaid, that no ori- 
ginal bill ought to be brought to explain a decree, 
on any matter precedent to the decree. 
A decree cannot be ſet aſide by an original bill, 
unleſs in caſe of apparent fraud. Caſes in Eg. 
Temp. Talbot 301. | 

An original bill, barely in nature of a bill of 

revivor, to revive or inforce former proceedings, 
and not more comprehenſive than a bill of revivor 
only, does not open the firſt decree to have it 
look'd into; but if be to inforce a decree, or carry 
it farther, then it opens the cauſe, Paſch. 1706. 
Vare and Wordall. 
After a decree inrolled the party can have no 

relief by an original bill. 3 Will. Rep. 37 1. [Vide 
2 Vol. Abr. Eg. (H) p. 177.] 
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CHAP. V. 
Of the method of filing bills; and of ſubpe- 


na's and other proceſſes to inforce appear- 
ances; with ſome obſervations on contempts 
in general, 1 


FT E R the bill is drawn, ingroſs'd, &c. 


it is to be carried to a clerk in court to be 
filed; who firſt enters it in his cauſe- book, and 
then in the general bill- book, at the weſt end of 
the office, after which he marks it at the top with 
the day of the month and year, and ſubſcribes his 
name at the bottom on the left ſide, and then de- 
livers it to his Six clerk, if in his ſtudy, to be 
fled; but if the Six clerk be abſent, he puts it 
over his ſtudy door, and the Six clerk, having en- 
tered it alſo in his book, files it. 


This being done, the clerk in court or ſolicitor 
makes out a ſubprna note thus: 


Subpena C. D. Gent. to appear in Chancery ret. 
—— at the ſuit of A. B. E; | 


And he muſt put his name at the bottom of 


This being entered in his /ubpena book, is to 


be carried to the ſubpæna office with 4 5. if but one 
or two defendants names, but if three defendants 


names, you pay 45. 64. upon which they make 


out the ſulpæna, and get it ſealed, after which it 
ls left at the clerk in court's ſeat by the bag-bearer 
of the office; or if beſpoke by the ſolicitor, it 
remains in the office for him to ſend for or fetch it. 


Note; : 


according to the inſtructions before given, 
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Df Pooceſſes and Pꝛoceedings 

Note; A man and his wife are reckoned but 
one defendant in a ſulpana, and no more than 
three defendants can be put into one ſubpæna. 

A ſubpæna is a writ by which perſons are called 
or ſubpoenaed into Chancery to anſwer a bil, 
where the common law hath provided no ordinary 
_ remedy : And it is the firſt and leading r of 
this court. 


of publication, 1 hk cauſes, and 


bearings. 


PUBLICAT! ON and hearing of the cauſe, 
are not to be of one e Term, unleſs by ſpecial 
order. 
Where a rule is given to paſs publication, and 
an order to enlarge it obtained, then publication 
is ſaid to pals by order. 

Every ordinary rule expires that day ſe'n· night. 

A rule is founded on ſome general order, or 
courſe of the court, and iſſues without motion or 
petition. Chan. Ca. 326. 

When a cauſe is ſet down upon depoſitions, 
you muſt ſhew the ſame to the Six clerk, (if ſet 
down with him) and acquaint him when publics 
tion paſſed, and whether by rule, order, or con- 
ſent ; and if the ſame is ſet down the Term pub- 
lication paſſed, you muſt ſhew the order for that 
purpoſe. | 

All parties may have recourſe to the Regiſter 
book without fee, to ſee how the cauſe ſtands, that 
_—_— ay be ready at the day of hearing; for it 

dy attend when it is called, it will be ſtruck 
out of the paper. 

If the plaintiff can proceed to a hearing, with- 
out proof, on bill and anſwer, it is the beſt, pro- 
vided there be a ſufficient matter for the court 


whereon to ground a decree, But if on hearing, 
1 | the 


to inkoꝛte Appearances, &c. 
tlie court is of opinion thete is not a ſufficient 
foundation for a decree, they will either diſmifs 
the bill, or give kave to reply, on payment of 


. ps 

Where a plaintiff proceeds ſo far as to proof, 
and upon the hearing it appears that he might 
have had full relief upon bill and anſwer; not- 
withſtanding he is to be relieved in the ſame cauſe, 
he ſhall pay coſts to the defendant. 


A note of all cauſes, c. ſet down for hearing, 
is to be fixed up in the Regiſter's office two days 


before the ſame are appointed to be heard; : Ord; 
Land C. 1 
Form of a ſubpœna t6 anſwer. 
EO ROE the ſecond, by the grace of God; 
— of Great Britain, France and Ireland, King, 


defender of the faith, Fc. To A. B. C. D. and 


E. F. greeting. For certain cauſes offered before 
us in Chancery, we command and ſtrictly injoin 


you that, lay ing all other matters aſide, and not- 


withſtanding any other excuſe, you perſonally ap- 
pear before us in our faid Chancery the 
day of ——— inſtant [or next enſuing} whereſo- 


ever it ſhall then be, to anfwer concerning thoſe 


things which ſhall: be then and there objected to 
you, and to do farther and receive what our ſaid 
court ſhall have conſidered in this behalf; and this 
you may in no wife omit, under the penalty 
of one hundred pounds: And have there this writ. 


Witneſs ourfelf at Feftminſter the —— day of 
— in the ——— year of our reign. 
Nate; The indorſement on the writ is thus: By 
the court, 10 anſwer at the ſuit of G. K. . 
i To 
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| thoſe coſts. 


Df Pꝛoceſtſes and Pꝛoteedings 
To each of theſe /ybpend's containing mere 
names than twa, there are two labels or {mall flips 
of parchment, containing all the defendants ahd 
the plaintiff's name, and the day of appearance, 
Ec. And there cannot be above three defendants 


names in one fulpana. But as huſband and wife 


are accounted but as one perſon, ſo their names 
are alſo accounted but as one. You mult take care, 
or rather the officer of the Subpyre office, who 


makes out the fabpæna, ought to take great care, 


that there be no miſtake in the body of the /ub. 
pane; for if there is, and any of the defendants 
find it, he may take advantage of it, and refuſe 
to appear to the plaintiff's bill; and if proſecuted 
for want of an a ance, he may refer the ſer- 
vice of the ſubpzna for irregularity, and obtain 
coſts; and the officer of the Subpæna office who 
made out the ſulpæna ia in ftrifinefs liable to pay 


A ful pæna to anſwer is = 
when the defendant lives in town or within ten 
miles; and on an affidavit made and filed thereof, 
you may either : petition or move for an order for 


2 ſubpena returnable immediately againſt the de - 


fendant, and then carry your order and precipe 
for a ſubpæna ret. immediate to the Subpæna office 
for ſuch ſubpæna to be made out: But theſe /ub- 
pene”s are ſeldom made out but in Vacation time; 
for in Term time tis needleſs to have it return- 


able immediate, for it may be returnable any day 


in Term. 


x4 to anſwer is returnable immediats, 


to ſnkoce Appearances, Sc. 

is thus: 

Between A. B. plaintiff, 
C. D. defendant. 


4 B. the plaintiff in this cauſe maketh oath; 


that the defendant C. D. lives in Niday- 


$reet (or other place) in the city of London. 
A. 3 Sworn, Sc. 


* 


But if the defendant lives near London, then the 
afidavit is thus: — | 


A B. &c. maketh oath, that the defendant 
2. C. D. lives at, Sc. which faid place is about 


—milks diftant from London. 


For a petition for a ſubpæna returnable imme⸗ . 


dately, vide petitions © N 8 8 
And where there are many plain tiffs, all of 
them need not be named either in the precipe or 


writ, but only ſay, at the ſuit of the firſt plaintiff 


and others; or if there be two plaintiffs, fay the 
fiſt plaintiff and another: But all the defendants 
are to be named, a e eee e 

When a ſubpæna is returnable on the laſt day 
of the Term, and the /ubpana ſerved that day 
before the riſing of the court, if the defendanc 
lyes twenty miles or more from London, he hag 
eight days after to appear in and no more; and if 
ſerved in London or within ten miles thereof, he 


has but four days to appear in; and a defendant 


lving twenty miles off may have a commiſſion to 
ake his anſwer in the country, returnable the firſt 
return of the next Term; but living in London he 
has eight days excluſive from the day of his ap- 
pearance to anſwer. | 


U 2 VU pon 


if the defendant lives in London, the affidavit 
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Of Proceſſes and Pꝛoceedings 
Upon a ſubpzna returnable immediat? the party 
is bound to appear in four days after ſervice of the 
fubpana, and if he does not anſwer in eight days 
after appearance, then an attachment may imme. 
diately after be made out againſt him. And here 
it may not be amiſs to obſerye, that there muſt be 
fifteen days between the tete and return of every 
proceſs of contempt after the ſubpenaz thatiis, 
where the defendant cannot be arreſted on: ſuch 
proceſs; for where you arreſt the defendant on 
ſuch proceſs, you may make that proceſs return. 

able when, and as ſoon as you think fit. | 
A ſubpena may be made returnable and ſerved 
the ſame day on which 'tis ſealed ; but it muſt be 
ſerved before the court riſes, ' otherwiſe it is not 
good ſervice, and the defendant is not bound to 


appear thereto. 


It muſt be ſerved before noon of the laſt day 
of the return; and is good ſervice in the night, 
if before the return, or on a Sunday, if the fil. 
Prna be not returnable that dax. 

When the buſineſs is done at a General Sea, 
you pay as aforeſaid ; but if it be at a Private 
Seal (which in cafes of great importance may be 
neceſſary) you pay two guineas for opening the 
Seal, over and above the fees of the writ ; but 
you pay no more than 3s. 6d, extraordinary for 
fealing every common writ, where a Private Sea 
is obtained on any extraordinary occaſion, for ſea 
ing a commiſſion of bankruptcy, or the like. 

This writ is to be ferved before the return there. 
of, either by delivering the writ itſelf under fed 
to the defendant, or by ſhewing him the ſame 
under ſeal, and delivering him the label thereof. 
And when there are more perſons than one in. the 
ful pa na, tis uſual to have a label, which is always 
perſonally ſerved on the firſt of the defendants you 


can meet with, and the body under ſeal ſhewn '0 
| | 3 | | him: 


* 
— 


ta infoꝛte Appearances, -&c. 
him: And if there be three defendants, you have 


two labels to your ſubpæna, and the next defendant 


you can meet with, you muſt alſo perſonally ſerve 
wich the other of the labels, and alſo ſhew him 


the body under ſeal; and then the body of the 
ſalpæna under ſeal may either be delivered to the 


laſt defendant, or it may be left at his dwelling- 
houſe with one of his family, or with the maſter 


or miſtreſs or ſervant of the houſe where the de- 


fendant lodges. And the body of the writ under 
ſeal muſt always be ſhewn to ſuch defendants as 
| are ſerved with labels. 

Al. that ſerved the ſubpzna depoſed, that he 


hung the ſame upon B.'s door, and within half 
an hour after ſaw him abroad with a writ in his 


hand, which he ſuppoſed to be the /ubpana.” At- 
tachment awarded, and B. committed to the Feet 

for his non-appearance. Cary's Rep. 57. Richers 
and Stillman. „ | | 
is conceived that the label ought to be left 
with the party himſelf, and that the leaving there- 
of with his wife, or ſervant, has been often doubted 


whether it be good ſervice or not; but any neglect 


of this kind ſeems to be ſalved by che parties ſub- 
ſequent appearance. | 
5 Affidavit of ſerving @ ſubpœna to appear. 
Between A. B. plaintiff, 

C. D. defendant. 


| CG H. of, c. maketh oath, that this deponent 
did on the day of laſt paſt, 


ſerve the defendant C. D. wich a ſubpana, iſſuing | 


out of and under ſeal of this honourable court, by 
delivering the body of the ſaid /ubpana under 
 feal, as aforeſaid, unto L. the wife of the ſaid 


$2 defendant. 
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294 Of Pꝛoteſſes and Proceedings 
* Tho' the defendant C. D. at“ his the faid C. Ds houſe or 
_— vil uſual place of abode, ſituate in Fleet-Street, Lon. 
he good. don; by which ſaid ſubpæna the faid defendant 
C. D. was commanded to appear in this honour. 
able court the — day of ———- at the ſuit 
of the above-named plaintiff, as appeared unto 
this deponent by the label of the ſaid ſubpæna. 
G. H. hs Sporn, Sc. 


Affidavit of ſerving 4 ſubpœna on the day of 


Between A. B. plaintiff, 
C. D. defendant. 


G H. of, &c. maketh oath, that he this depo. 
'* nent did, about the hour of ten of the clock 
in the forenoon of the day of per- 
ſonally ſerve the defendant C. D. with a ſubpæna, 
iſſuing out of and under ſeal of this honourable 
court, by leaving the body of the ſaid ſubpune 
with the faid defendant C. D. under ſeal as afore- 
ſaid; by which ſaid /ſubpana, &c. (as in the for. 
mer.) 1550 


Where ſeveral defendants who are inſerted in 
one /ubpena are ſerved, the affidavit is thus: 


Between A. Z. — — a plainciff, 
C. D. E. F. and G. H. defendants. 


A B. of, Sc. maketh oath, that he this depo - 
nent did on, &c. perſonally ſerve the deten- 
dant C. D. with a ſubpena iſſuing out of and under 
ſeal of this hanourable courr, by delivering unta 
the ſaid defendant a label of the faid fubpzna ; and 
this deponent did at the ſame time ſhew unto the 
ſaid defendant the body of the faid fubpane, fo 
under ſeal as aforeſaid and this deponent did alſo 
| | on 


fubpena to the defendant E. F. and at the ſame 


time ſhewed him the body of the ſaid ſulpæna fo 
under ſeal as aforeſaid 5 and this deponent farther 


ith, that he did on the —— day of 


ſerve the other defendant C. H. with the faid /ub- 
pena, by leaving the body of the ſaid ſpans fo 
under ſeal as aforeſaid, at the dwelling-houſe of 


the ſaid defendant G. H. with a perſon who in- 


formed this deponent he was a ſervant to the ſaid 
defendant G. H. by which ſaid ſubpæna the ſaid 
defendants were directed co appear in this honour- 
able court the of at the ſuit 
of the ſaid A. B. as appeared to this deponent by 
the label of the ſaid ſubpoena. | 


Sworn, Sc. 


Ir has been held good ſervice (if a perſon keeps 


the door of his houſe ſhut, and refuſes to open it) 
to leave the writ under ſeal hanging upon the door 


of the houſe, or to put it into the houſe under the 


door, or within the windows; but none of theſe 
are good ſervice, unleſs it can be proved that ſuch 
fubpena afterwards came to the defendant's hands, 
and that he was in the houſe at that time, or had 
notice of it, Sc. and if the defendant cannot be 
found, or be beyond the ſeas, on affidavit thereof, 
if the bill is to be relieved againſt an action at 
common law, then the court will, on motion or 
petition, grant an order that ſervice on his attorney 
at law, be deem'd good ſervice of the defendant ; 
and ſuch order and ſubpæna being ferved on ſuch 
attorney, he is bound to appear; and if he refuſes, 
on an affidavit being made of ſerving ſuch attor- 
ney at law with ſuch order and ſubpæna, and the 
affidavit being filed, you may make out an attach- 
ment againſt the defendant for want of an appear- 
ance, and thereupon move the court for the com- 


U 4 | mon 
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mon injunction to ſtay the defendant's proceed, 
- Ings at common law againſt the plaintiff, which 
is granted of courſe; ſo where a-/ubpena is had 


againſt the huſband and wife, ſervice on him 
alone, and giving notice of its being againſt him 


and his wife, is good as to both. If a ſulpæna be 
ſerved on the ſame day on which it is returnable, 


if it be before noon, or at any time before the 
riſing of the court, the ſervice is good. And if a 
ubpæna be ſerved the ſame day on which ' tis ſealed, 
if it be before the riſing of the court, it is alſo 
good. The defendant being duly ſerved with a 


ſubpæna, and not appearing, upon an affidavit 


thereof, an attachment may be iſſued againſt him; 


the form of which is as follows, viz. 


Attachment. 


(GEORGE the ſecond, by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth; To the Sheriff 


of , greeting. We command you to at- 
tach , fo as to have him before us in our 
court of Chancery whereſoever the ſaid 


court ſhall then be, there to anſwer to us as well 


touching a contempt which he, as it is alledged, 
hath committed againſt us, as alſo ſuch other mat- 


ters as ſhall be then and there laid to his charge; 
and farther to perform and abide ſuch order as our 


faid court ſhall make in this behalf: And hereof 


fail not, and bring this wric with you. Witneſs 


ourſelt at Veſtminſter, the —— day of — in 


the —— year of our reign. | 


To the bottom of. this writ, on the right hand 


fide, put the ſurname of the Maſter of the Rolls, 
and the Six clerk in whoſe diviſion the writ is made 


fait 


put: And indorſe your writ, By the court, at the 


# © Sk =, —_ 


R 


to inkozte Appeariinces, &c. 


fuit F A. B. for" want of an appearance, or for 


want of an anfever. And about the middle of the 
back of the writ put the ſurname of the clerk in 
court that makes out the writ.” ++. Thy ©. > bo 

Note; You may move the court, or petition 
his Honour the Maſter of the Rolls, to have it 
returnable immediately if the defendant lives with- 
in ten miles of London. The ſame affidavit will do 
2s for a ſubpena returnable immediately; but for a 

ticion, vide under that head. 
lt a non eſt invents is returned by the Sheriff, a 


proclamation. directed alſo to the Sheriff, iſſues 


zzainſt him; the form of which is as follows, viz. 


The writ of proclamation. 


(SO RGE the ſecond, by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the faith, £&c. To the Sheriff of ——, 

ting. We command you on our behalf, to 
cauſe publick proclamation to be made 1n all places 
within our bailiwick, as well within liberties as 
without, whereſoever you ſhall think it moſt con- 
venient, that A. B. do upon his allegiance, on 


_ perſonally appear before us in our court * Here put the 
of Chancery, whereſoever' ic ſhall then be: Ad 


nevertheleſs, in the mean time, if you can find 
the ſaid A. B. to attach him, ſo as to have him 
before us in our ſaid court, at the time before men- 
tioned, there to anſwer to us as well touching a 
contempt, which he hath, as it is alledged, com- 


mitted againſt us, as touching thoſe things which 


ſhall be then and there laid to his charge, and 
farther to perform and abide ſuch order as our 


faid court ſhall make in this behalf: And hereof 
fail not, and bring this writ with you. Witneſs 
purſelf at Weſtminſter the —— day of — in the 


T0 


jyear of our reign. 
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Io this writ fubſcribe the ſurname af the Maſter 
of the Rolls and Six clerk 3 and indorſe it (as be. 
fore) with the clerk in court's ſurname about the 
middle of the back of it. inn eds 1 
This writ being alſo returned non ęſt inveny; 
and defendant ſtanding farther in contempt, a com- 
miffion-of © rebellion may iſſue againſt him the 
form of which is as follows, viz. 


Commiſſion of rebellion. 


(GEORGE the ſecond, by the grace of God, 
> of Great Britain, France and Ireland, King, 
defender of the faith, &c. To A. B. C. D. E. F. 
and G. H. greeting. Whereas by publick pro- 
clamations made on our behalf by the Sheriff of 
Middleſex in divers places of that county, by vir. 
tue of our writ to him directed, A. B. hath been 


' commanded upon his allegiance perſonally to ap- 


pear before us in our court of Chancery at a cer- 
rain day now paſt; yet he hath manifeſtly con- 
temned our faid command: Therefore we com. 
mand you, jointly and ſeverally, to attach, or 
cauſe. the ſaid A, B. to be attached, whereſoever 
he ſhall be found within our kingdam of Great 
Britain, as a rebel and contemner of our laws, fo 
as you have him, or cauſe him to be before us in 


our ſaid court, on, whereſoever it ſhall 


then be, to anſwer to us as well touching the faid 


_ contempt, as alſo ſuch matters as ſhall be then 


and there objected againſt him; and farther to 
perform and abide ſuch order as our faid court ſhall 
make in this behalf: And hereof fail not. We alſo 
hereby ſtrictly command all and ſingular Mayors, 
Sheriffs, Bailiffs, Conſtables, and other our officers, 
and loyal ſervants and ſubjects whomſoever, as 
well within liberties as without, that they by all 


proper means diligently aid and aſſiſt you, and 


— 


I every 
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' every one of you, in alt things in the execution 


of the premiſſes: In teſtimony whereof we have 
cauſed theſe our letters to be made patent. Wit- 
neſs ourſelf at Weſtminſter this — day of 
in the year of our reign. ae a6 

To this writ ſabſcribe the Maſter of the Rolls 
and Six clerks names as before, and indorſe it, 
By the court. A commiſſion of rebellion, for want 


of an appearance, (or for want of an anſwer) af 


the ſuit of C. D. And towards the bottom put 
the Six clerks ſurname, and after that the clerk 
in court's ſurname. a | 

When you have made out the commiſſion of 
rebellion, you muſt take two docquets thereof ; 
one upon a half-ſheet of double fix-penny ſtampꝰd 

per, and the other upon half a ſheet of paper 
unſtamp'd; the form of which docquets are thus: 


C. H. jointly or ſeverally to attach 7. K. defen- 
dant, for want of an appearance (or for want of an 
arfwer) at the fuit of L. M. plaintiff, returnable 
—, Witneſs the King at Meſtminſter the 
—= day of —— in the —— year of his 
reign, | | 


Here put the Maſter of the Rolls and Six clerk's 
names; after that fold it up as you do an order, 
and on the back of che docquets write at the top, 
Commiſſion of rebellion, M. againſt K. and towards 
the bottom, the Six clerk and clerk in court's ſur- 
names; and then give both theſe docquets, with 
the commiſſion, to the bag-bearer, who will get 
that docquet that is ſtamp'd ſigned by the Lord 
Chancellor, and after that leave it with the clerk 


af the Hanaper- office, and the other left with one 
| = of 


y HE King, and fo forth. A commiſſion of Te Stevi ce 
rebellion directed to A. B. C. D. E. F and © © 
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of the entring Regiſters, who marks the docquet 
1 Fog | | ſtamp'd with an intratur, before it be ſign'd by the 
FA Lord Chancellor, | „ 
1 If the defendant ſtands farther in contempt, 
= then on a non eſt inventus returned by the com. 
= miſſioners, the court may be moved for an order 
„ for a Serjeant at arms; and if he cannot be taken 
. upon the Serjeant at arms's certificate, a ſequeſtra. 
. tion may be iſſued againſt him, upon moving the 
court for an order; which upon producing the 
Serjeant at arms's certificate, 1s always granted of 
courſe ; the form of which ſequeſtration is as fol- 
lows, v1z. F 
Sequeſtration. 


GEORGE the ſecond, by the grace of God, 

> of Great Britain, France and Ireland, King, 

* Here name defender of the faith, and ſo forth; To“ 
the cbt arg fe. Whereas A. B. complainant, exhibited his bill of 
queftrators, complaint into our court of Chancery againſt C. D. 
defendant: And whereas the ſaid C. D. being duly 

ſerved with a writ iſſuing out of our ſaid court, 
commanding him, under the penalty therein men- 

tioned, to appear to and anſwer the ſaid bill, bath 

refuſed ſo to do, and thereupon all proceſs of con- 

tempt hath iſſued againſt him unto a Serjeant at 

x arms: And whereas the ſaid C. D. hath of late ab- 
ſconded, and ſo concealed himſelf that the faid 

Serjeant at arms hath not been able to find him, a 

by the certificate of the ſaid Serjeant at arms ap- 

pears: Know ye therefore that we, in confidence 

of your prudence and fidelity, have given, and by 

theſe ee do give to you, any three or two of 

you, full power and authority to enter upon all the 

meſſuages, lands, tenements and real eſtate what- 
ſoever of the ſaid C. D. and to take, collect, re. 
ceive and ſequeſter into your hands, not only all 
the rents and profits of the ſaid meſſuages, land, 
tenement 


_— eG a wr AE ITT ETD OTE” 


to inkoꝛzte Appearantes, &c. 


tenements and real eſtate, but alſo all his goods, 


chattels and perſonal eſtate whatſoever: And there- 
fore we command you, any three or two of you, 


that you do at certain proper and convenient days 
and hours, go to and enter upon all the meſſuages, 


lands, tenements and real eſtate of the ſaid C. D. 


and that you do collect, take, and get into your 


hands not only the rents and profits of all his ſaid 


real eſtates, but alſo all his goods, chattels and 


perſonal eſtate, and detain and keep the ſame un- 


der ſequeſtration in your hands until the ſaid C. D. 
ſhall fully anſwer. the complainant's bill, clear his 


contempts, and our ſaid court make other order 


to the contrary, Witneſs, ourſelf at Veſtminſter 


the ware of — in ther year of- our 
reign. | 


the Six cletk's ſurnames, as before, and indorſe, 
A commiſſion of ſequeſtration againſt C. D. . 
at the ſuit of A. B. complainant. 


If after the defendant has appeared, he. does 
not anſwer in time, an attachment iſſues of courſe; 
and if he continues in contempt, the ſeveral be- 


fore-mentioned proceſſes go out againſt him of 
courſe, n 


And when a defendant wilfully ſtands out all 


| wank of contempt upon. an appearance, and re- 
fuſal to anſwer z the court, after the return of the 
ſequeſtration, will take the matter. of the bill pro 
confeſſo, and decree it accordingly ; but this can- 


not be done unleſs the defendant hath firſt ap- 


peared. 


To this WEL 0 Maſter of the Rolls and 
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Of Proceſſes and Proceedings 


07 attachments. 2 5 


N attachment i is the firſt proceſs of — 
in this court. And as it is always founded 


An attachment (which is derived from the 
French, ſignifying to take or apprehend by com- 
mandment of a writ or precept) differs from an 
arreſt, in that he that arreſteth a man, -cartieth 
him to a higher power to be diſpoſed of; but he 
that attacheth, — the party attached, and 
preſents him in court at the day aſſigned, as ap- 
pears by theſe words of the writ, Præcipimus tibi 

uod attachias , & habeas eum coram nobii 

8 3 1 
If you make an ee returiuble theee ot 
four days after the zefte, if you arreſt the body ic 
is good; but if you ſuffer the return to expire, 
and do nothing — it, and then be obliged to 
make out another attachment, here you will be 


allowed but for one writ, in cafe you do any thing 


upon the ſecond. After a writ of execution, and 
an attachment returned for not performing a de- 
cree, the court will not give the defendant leave 
to be examined, unleſs he gives ſecurity. 


By the King's demiſe all procels of contempt 


not executed, is determined, ſo that you muſt be- 
gin again at an attachment; but where proceſs is 


executed, and a cepi corpus returned, then the pro- 


ceſs ſtands good. Lern. 300. C. 295. 


Attachment ſued out and executed three days 


after the King's demiſe, tho before publick notice 
of his death; adjudged good, and well executed, 
and the A thereon regular. Yern. 400. 


C. 378: | 
3 It 


upon ſome contempt of the court, ſo it is moſt 
commonly for not mi the proceſs or order | 
of the court. 


to inkoꝛce Appearances, &c. 

It may generally be had of courſe, upon affida- 
vit that the defendant was ſerved with a ſubpeane, 
and appeared not : Or it may be had after an appear- 
ance, for want of an anſwer, without an affidavit ; 
bat *tis upon an affidavit for non-payment of coſts; 


x 


or the non-performance of an order or decree, 
A ſolicitor muſt ſerve his client with the order 
for taxing his bill of coſts, and the Maſter's report, 


whereby ſuch coſts are aſcertained, before he can 


take out an attachment for them. Barnard, 266. 

In theſe attachments, and all other writs, regard 
i to be had to the juriſdiction and privileges of cer- 
uin places, as the Cinque Ports, and the Counties 
Palatine of Lancaſter, Cheſter and Durbam; and 
the direction of the writs in ſuch caſes, is of a pe- 
culiar form: As for inſtance, where an attachment 
iſues againſt an inhabitant of Haſtings, Rye, Rom- 


10, &c. it 1$ directed to the Lord Warden of the 


Cingue Ports. | 

And if the writ is to be executed within the 
County Palatine of Lancaſter, then it is directed 
thus, vx. | 


GEOR GE the ſecond, c. To our Chancellor — & 


of our County Palatine of Lancaſter, or his 
deputy, greeting. We command you, that by 
our writ under your ſeal of our aforeſaid county 
duly iſſued, you command the Sheriff of our 
doreſaid county, to attach, Ec. | as before.] 


And if the attachment be awarded againſt any 
dwelling within the County Palatine of Cheſter, 
then it is directed to the Chamberlain of Cheſter in 
this form, wiv. JC 


303 


caſter , 


V 


EORGE the ſecond, &c. To the Cham- Attachment to 


" berlain of our County Palatine of Cheſter, or 
is deputy there, greeting. We command you, 
| | that 
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Attachment to 


the Fleet. 


Attachment to 
the King's 
Bench. 


G ZORGE the ſecond, Ge. To the riph 


the Warden of 


Ok Pyocefſes and Pꝛoteedings 


| that by our writ under the ſeal of the County Pi: 
latine aforeſaid duly to be made, you command 
the ſame Sheriff that he attach; Ce. 


reverend father in God —— by divine Provi. 


dence Lord Biſhop of Durbam, or his deputy 
there, greeting. We command you, that by our 
writ under the ſeal of the County Palatine afore. 
ſaid duly to be made, you command the lame 
| Sheriff that he attach, &c. 


8 E OR GE * ſecond, Se. To the Warden 


of our priſon of the Fleet, or his deputy 
there, greeting, We command you to attach; 
Sc. | 


5 EORGE the ſecond; &c. To the Marſhal 
of the Marſbalſea of our court of King' 
Bench, or his deputy thete, greeting,” We com. 
mand you to attach, Cc. 


And Note; Attachments for coſts are of the 
like form as thoſe above, only the writ is indeed 
thus: By the court, for non-payment of coſts (natning 
the ſum) at the ſuit of A. B. | 

Ob ſerve that in all caſes where the. Sheriff does 
not make his return of the writ, if directed to 
him, this court will amerce him; which amerce- 
ments are to be eſtreated in the Exchequer, and 
are commonly five pounds. But it is uſual to give 
the Sheriff a day — hat purpoſe, and if he 00 
not by that time return the wrir, the court ſerteth 
the amercement: And ſometimes the court, up 
a notice of motion ſerved on the Sheriff or Under 


ſheriff, will order him to ſtand committed to the 


Fleet priſon for not returning the attachment 0 
other procels. 


Not 


9 _— 8 3 EO EH 


to inkoꝛte Appearances, &c. 


Note; If the attachment is directed to the She- 


riffs of London or Middleſex, or any other corpo- 
ration who have a grant of the fines and amercia- 
ments, as London, Middleſex and Briſtol have, and 
if the party is taken up upon the attachment, and 
a cepi corpus returned, then the plaintiff moves for 
a meſſenger upon the cepi corpus returned, and at 
the time of making the motion muſt produce the 
attachment and return to the court, and this mo- 
tion is of courſe: And the court orders the party 
to be taken into the cuſtody of the meſſenger till 
he hath anſwered the bill, cleared his contempts, 
and farther order. The reaſon of this proceed- 


ing is becauſe, as is before obſerved, the eſtreats 
and amerciaments go to the Sheriffs themſelves, 
and there is no other way left to do juſtice to the 
plaintiff, but by ordering the defendant to be taken 


into cuſtody of the court's own officer : For the 
court cannot eſtreat the Sheriff as in other caſes 


for not making a return, or not bringing in the 


body, by reaſon the eſtreats go to the Sheriff. 

The Sheriff cannot take bail on an attachment 
for not paying coſts, but a meſſenger goes to bring 
in the party. Prec. in Chan. 331. Gilb, 85, 

Attachments muſt be enter'd in the Regiſters 
book (and formerly they were alſo enter'd in the 


houſe· book; but this laſt is now diſuſed) expreſſing 


the cauſe of iſſuing the attachment. But the party 


that makes out the attachment uſually firſt acquaints 


the adverſe clerk in court; but this he needs not 
do unleſs he pleaſes. 

An attachment after a decree for diſmiſſion is 
in nature of an execution at common law, and a 
general pardon, may pardon the contempt, but 
not the debt. Finch 253. ts | 

If affidavit of ſervice of ſulpæna be filed before 
return of the attachment, the arreſt holds good, 
n | 


. "+ * Teſte, 


395 


Vide 2 Will, 
Rep. 657. 
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Note to enter 
with the Regi- 
ſter. 


returnable. 


Of P2oceffes and Pꝛoteediugs 
Teſte, March 1740. 


Middleſex, A TTACHMENT againſt C. D 
Gent. defendant, for want of his 
appearance at the the ſuit of A. B. Efq; plaintiff, 


To this the fworn clerk's name who enters it is 


ſubſcribed, and the day it is enter'd, as above, 
and then it is to be left with one of the entring 
Regiſters, to whom fourteen pence is -therewith 
paid. 8 | 


Note; When a party is taken up upon an at. 


tachment (or any of the before- mentioned pro- 
ceſſes) he muſt pay coſts, and either give his bond 


with ſureties for his appearance, or enter his ap- 


| pearance with the Regiſter. And after an attach- 


ment with proclamation returned, no commiſſion 


to anſwer ſhall be made, nor no plea or demurrer 


admitted, but upon ſpecial order obtained for 
liberty to put in ſuch plea or demurrer. 
When an attachment is duly obtained, it can- 
not be diſcharged till the defendant has paid the 
colts, or tendered them to the plaintiff's clerk in 


court; but upon either ſuch payment, or tender, 


and filing his anſwer, plea or demurrer, he is diſ- 
charged of courſe. 


Attachment with proclamation. 


y HAVE already ſhewn how this proceſs iſſues; 
the proceedings upon which ſee before. 
Note; Where a corporatjon, as the Mayor and 
Aldermen of London, or any other corporation, 
are made defendants to a bill, and they refuſe to 
appear to or anſwer a bill, or to perform the de- 


cree of the court, ſuch corporations cannot be at- 


cached; 


5 .&. WW. YO WY OE UE TER 


r 


to inkoꝛce Appeatances, &c. 
tiched 5 but inſtead of an attachment you make 
(of courſe) a diſtringas to the Sheriffs of the city, 
or to the Sheriff of the county where ſuch cor- 
porations are reſident; the form whereof is as 
follows, viz. | | 


Diftringas, 


7 EOR GE the ſecond; by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the ſaith, and ſo forth; To the Sheriff 
of the county of greeting. We command 
you to make a diſtreſs upon the lands and tene- 
ments, goods and chattels of —— within your 
baili wick, ſo as neither they the ſaid —— nor 
any other perſon or perſons for them, may lay his 
or their hands thereon until our court of Chan- 
cery ſnall make other order to the contrary; and 
in the mean time you are to anſwer to us for the 
ſaid goods and chattels, rents and profits of the 
ſaid lands, To that the faid —— may be com- 
pelled to appear before us in our ſaid court of 
Chancery —— whereſoever it ſhall then be, there 
to anſwer rows as well touching a contempt, which 
they, as it is alledged, have committed againſt 
us, as alſo ſuch other matters as ſhall be then and 
there laid to their charge; and farther to perform 
and abide ſuch order as our faid court ſhall make 
in this behalf; and hereof fail not, and bring this 
writ with you. Witneſs ourſelf at VMeſtminſter the 
day of — in the — year of our reign. 


Indorſe, By the court, at the ſuit of A. B. for 


warit of an appearance or anſwer. This writ muſt 
alſo be enteted with the Regiſter in the ſame man- 
ner as you do an attachment. This is a cloſe writ, 
and made up as an attachment, and when ſealed, 
you muſt deliver it to the Under - ſheriff, who is 
| X 2 bound 
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nd 308 Ok Pꝛoceſſes and Pꝛoteedings 
= bound to make a return thereof, after it is return. 
3 able, and there muſt be fifteen days between the 
= cdeeſte and return. And when the Sheriff has made 
uy his return, you carry it to your clerk in court, 
who thereupon makes out an alias diſtringa, 
which is the ſame with the diſtringas, only after 
the words We command you, inſert, As we bare 
bofore commanded you, to make a diſtreſs upon the 
lands, tenements, Cc. And then deliver this 
alias diſtringas to the Under- ſneriff, which muſt 
alſo be fifteen days between the teſte and return: 
And it beiog returned by the Sheriff, you carry it 
to the clerk in court, who thereupon makes out a 
Pluries diſtringas, which is the ſame with the di. 
- firingas, only after the words, We command yu, 
inſert, As wwe heve twice before commanded you, to 
make a diſtreſs upon the lands, tenements, G. 
And this being allo returned by the Sheriff, which 
mult alſo be fifteen days between the teſte and re- 
turn ; and being returned by the Sheriff, you get 
counſel thereupon to move for a ſequeſtration (upon 
a pluries diſtringas returned) againſt the faid cor. 
poration, to ſcqueſter all the lands, tenements, 
goods and chattels of the ſaid corporation uni 
they appear to or anſwer the plaintiffs bill, or 
perform the decree, and the court make other 
order to the contrary; which ſequeſiration cannot 
be diſcharged till the corporation has performed 
what. they are injoined to do, and paid the colt 
of the ſeveral di//ringas's, and the ſequeſtratim, 
and the commiſſioners their fees for ſequeſtring; 
and then they move to diſcharge the ſequeſtration, 
which will be diſcharged of courſe. 
And if the defendant be a Member of Parlis 
ment, he muſt be ſerved with a copy of the bil 
and a ſubpyna when privilege of Parliament is ou, 
and if he reſuſcs to appear to the bill in due time 


according to the courle of the court, you maks 
| | N 


S » RY .. WR LY «4. FS, 


What the court takes care to avoid, 


to fnfo2ce Appearances, &c. 


an affidavit of the ſervice of the ſulpæna and copy 
af the bill, and move for a ſequeſtration againſt 
the defendant, to ſequeſter his perſonal eſtate, and 
the rents. and profits of his real eſtate, which the 


court grants of courſe, unleſs the defendant, be- 


ing perſonally ſerved with ſuch order, ſhall within 
eight days after ſuch ſervice ſhew unto the court 


good cauſe to the contrary : And if after the de- 


tendant 1s ſerved with this order, and he ſtill per- 
ſiſt in refuſing. to appear to the plaintiff's bill, 


then upon making an affidavit of the ſervice of 


this order, you may move the court after the eight 


days are expired, to make the order abſolute: 
And when ſuch order is drawn up and entered, 


you may have the ſequeſtration made out againſt 
the defendant. And the ſame method. is obſerved 
againſt a defendant a Member of Parliament for 


want of his anſwer, or for non-performance of a. 


decree, Sc. after being ſerved with a writ of ex- 


ecution thereof: For his body cannot be attached 


by reaſon of his being a Member of Parliament. 
Where a cauſe, either againſt a Peer or a Com- 
moner, ſtands in the paper, and is called on, bur 


plaintiff cannot proceed, privilege being in the 
caſe; the court never ſtrikes out the cauſe, as they 


do in other caſes, where the party is not ready; 
but they let it ſtand over from one FTerni to an- 


other, till privilege 1s out, and never put a party 
to ſue out a new ub pana to hear judgment. And, 
the court generally makes the Regiſter to put all 


privileged cauſes, which have been put out on that 
account, the very firſt cauſes in the paper, when 
the court ſits after privilege is out; and if this 
ſhould be otherwiſe, it often falls out where a Peer 
or Commoner makes defaulc at the hearing, the 
plaintiff can't make his decree abſolute till the 
coming in of privilege a ſecond time, which is 
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Of Pꝛoceſſes and Proceedings 

So where a defendant is a Lord, or Peer, or a 
Biſhop of this realm, you pray in the proceſs of 
your bill for the Lord Chancellor's letter miſſive 
to be directed to ſuch defendant, deſiring him to 
appear to, and anſwer the ſaid bill: And after ſuch 
bill filed, you petition the Lord Chancellor for 
his letter againſt the faid defendant, which his 
Lordſhip having granted, you ſerve the defendant 
therewith, and alſo with an office-copy of the ſaid 
bill; and if he refuſes upon ſuch ſervice to appear 
thereto, you then ſerve him with a ſubp#na to ap- 
pear to the ſaid bill; which if he refuſes to do, 
then upon making an affidavit of ſerving the de- 
fendant with ſuch letter, copy of the bill, and 
ſubpæna, you then, upon filing fuch affidavit, move 


the court for a ſequeſtration, as before; which the 


court orders, unleſs cauſe in eight days after ſer- 
vice of the order, as before. And you muſt ob- 


ſerve ſuch method againſt a Peer, Lord, or Biſhop, 


as you do againſt a Member of Parliament, as 


aforeſaid. 


For a petition to the Lord Chancellor for his 
Lordſhip's letter miſſive to a Nobleman, vide 
antea, fol. | 


Of the privilege of officers, clerks, and ſuitors, 
| in the court of Chancery. 
RIVILEGE belongs to all the Maſters, 


Miniſters, Officers, and known Clerks of the 


court, &c. and if any perſon intitled to privilege 
be arreſted by the proceſs of any other court, he 
may bring his writ of privilege, containing a /#- 
Ptrſedeas; and ſuitors and witneſſes attending on 
this court being likewiſe privileged, if they are 
arreſted, they may have a temporary ſuperſedeas 


of privilege, and be enlarged thereupon. 


A 


ov 5 — i 3 * ny n Fan  * alli. We" 


to inkoꝛce Appearances, &c. 


A defendant coming to execute a commiſſion, 


and being arreſted, had an habeas corpus cum cauſa, 
and was ſet at liberty by this court. 23 Ez. 

A plaintiff arreſted here when he came up to 
examine his witneſſes, was diſcharged by /uper/edeas 


of privilege. And a plaintiff coming up to court 


to proſecute his cauſe half a year after his bill ex- 
hibited, was arreſted in London, and had his pri- 
vilege; it appearing he came up only for that pur- 


2 An officer of ibis court being arreſted produced 
his writ of privilege, which the bailiff refuſed, 
and obliged him to put in bail before he would 
diſcharge him. 


Lord Egerton committed the bailiff to the Fleet 


for the contempt. 

Privilege is not to be pleaded in the negative ; 
as that an officer ought not to be ſued elſewhere 
but in his own court, without ſaying it is uſual 
for them to be ſued there, &c. and it ſhould not 
be pleaded too general. 

As a writ of privilege exempts che poſſeſſor 
from ſerving upon juries, in offices, or in any 
capacity that may in the leaſt diſturb or moleft 
him in his profeſſion, it is very neceſſary for all 
officers, attornies, Cc. who are intitled thereto, 
to have one reagly to produce upon occaſion, the 
expence thereof being nothing more. than the 
parchment and ſtamps, which are only treble 6 d. 


it may not therefore be improper to give a pre- 


cedent of one, intended for a clerk in court, but 
properly varied) may ſerve any other officer of the 
court. They were formerly in Latin, but now 
the tranſlation runs thus : 
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Of Pꝛoteſles and Proceedings | 


Writ of privilege, 


8 EO RG E the ſecond, by the grace of God, 

of Great Britain, France and Ireland, King, 
defender of the faith, and fo forth; To all and 
ſingular our Juſtices, Judges, Sheriffs, Eſcheators, 


Mayors, Aldermen, Bailiffs, and Conſtables, and 


to all other our Officers, Miniſters, and faithful 
Subjects whatſoever, as well within liberties a 


without, to whom theſe our letters ſhall come, 


greeting. Whereas from our dignity, as well as 


that of our royal progenitors, heretofore Kings of 


England, and alſo from the ancient cuſtom of the 
high court of Chancery, of us, and our aforeſaid 
progenitors, from time immemorial it hath ob- 
rained, and been approved of, that our Chan- 


cellor of England, or Keeper of the Great Seal of 


England for the time being, and other reſidentiary 
Officers, Clerks, and Miniſters of the ſaid court of 
us and our progenitors, who were preſent and 
ready to obey and daily ſerve our commands in 
our {aid court of Chancery, for the publick good 
of our ſaid kingdom, ſhould as to their men- ſer- 
vants, lands, tenements, eſtates, goods and chat- 
tels, be free and acquitted, and ought to be, and 


for all times paſt for time immemorial have been 


accuſtomed, according to the privilege and libe- 
ties of our ſaid court, to be diſcharged from ap- 
pearing or anſwering before any ot our ſecular 
Juſtices, Jucges, Officers and Miniſters whatever, 
(except before our Chancellor of England, or 
Keeper of the Great Seal of England for the time 
being) upon any pleas, complaints, treſpaſſes, ot 
demands whatſoever, which do not concern Our 
perſon, (pleas touching freehold and felony, and 
appeals, only excepted) or by reaſon of any ſum- 
mons, or panels, or upon any affizes, juries, or 
recogun 


to inkoꝛte Appearances, Kc. 


church-wardens, conſtables, tithing- men, ſurveyor 
of the highways, overſeer of the poor, or to 
watch and ward, or to any other offices, ſervices 
or attendances, to be done or exerciſed in any other 
place, beſides our court, againſt their will, or 
whereby they may be drawn or compelled to be 


arreſted, impleaded, impriſoned, elected or bur- 


thened in any manner whatſoever, which they 
have not been accuſtomed to be in times paſt; 


which ſaid cuſtom, privilege and liberty, was re- 


ceived and approved of by the King, and his 
Earls and Barons and others, in a Parliament held 
at Weſtminſter in the eighteenth year of the reign 
of our royal progenitor Edward the third, as by 
the indorſement of a certain petition exhibited to 
the King himſelf in the ſaid Parliament, and in- 
rolled in the rolls of the faid Parliament, fully 
appears. We therefore, willing that the faid 
cuſtom, liberties, privileges, and juriſdictions 


ſhould be inviolably obſerved, and being unwil- 


ling that our Officers, Clerks, and Miniſters of 
our ſaid court of Chancery, ſhould be burthened 
otherwiſe than as in times paſt hath been accu- 
ſtomed, do ſtrictly command and injoin you, and 
each of you, that you do not in any manner mo- 


| Teſt or trouble A. B. Gent. one of the ſworn 


clerks of C. D. Eſq; one of the Six clerks of our 
ſaid court of Chancery, who daily doth with the 
greateſt vigilance and diligence ſerve, and intends 
to ſerve us and our ſubjects in the ſaid court; and 
that you do not permit or ſuffer him to be mo- 
leſted or troubled by any other perſons; and that 
you, or any of you, do not by any means compel 
him to appear or anſwer before any ſecularJuſtices, 


Judges, 


IJ 
recognizances to be taken before the ſame Juſtices, 
Judges, Officers, or Miniſters, and that they | 
jhould not be choſen to any of the offices of col- 
letor of the ſubſidies of fifteenths, or tenths, 
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Ok Proceſſes and Pꝛoceedings 
Judges, Officers, or Miniſters whatſoever, except 
our Chancellor of Great Britain, or the Keeper of 
our Great Seal of Great Britain for the time being, 
upon any pleas, plaints, treſpaſſes or demands, 
which do not concern our perſon, (pleas concern. 
ing freehold, felonies and appeals, only excepted) 
or by reaſon of any ſummons's, or panels; and 
that you, or any of you, do not compel him tg 
appear upon any aſſizes, juries or recognizances, 
to be taken before Juſtices, Judges, or other Of. 
cers or Miniſters whatſoever; and that you, or 
any of you, do not by any means place or chuſe 
him into the offices of collector of the ſubſidies of 
fifteenths or tenths, church-warden, conſtable, 
tithingman, ſurveyor of the ways, or overſeer of 
the poor, nor compel him, or by any means cauſe 
him to be compelled, to watch and ward, or to 


execute any other office, ſervice or attendance 


which is to be performed or exerciſed elſewhere 
than in our ſaid court of Chancery; and if you, 
or any of you, have diſtrained the ſaid A. B. upon 
that occaſion, that you and each of you do, with: 
out delay, releaſe ſuch diſtreſs to him, ſo that be 


the ſaid A. B. may not be moleſted or troubled by 


you or any of you, contrary to the tenor of the 
liberties and privileges aforeſaid, or in any of the 
premiſſes, and that you do not ſuffer him to be 


moleſted or troubled therein, ſo far as it is in your 
power — Witneſs ourſelf at Weſtminſter 


the —— day of —— in the eighteenth year of 
your reign. e Rp” 


By the Lord High Chancellor of Great Britain, 


Forteſcue D. (meaning the Six cl rk.) 


* 


This 


» - 


os 


to tnfo2ce Appearantes, e. 
This writ is folded up and fealed like an injunc- 


tion, and is thus indorted on the back thereof: 


 Writof privilege of A. B. Gent, one, &c. 
By the Lord High Chancellor of Great Britain. 
(To which his Lordſhip adds,) 
H. C. 


writ. i 


No fee is taken for ſealing and ſigning this 


Commiſſion of rebellion. 


HIS writ is uſually directed to ſuch com- 

miſſioners as the plaintiff names, which are 
commonly four or more, as the plaintiff or his 
ſolicitor ſhall chuſe. If the return be of any long 
diſtance, Sc. and the party offers good bail, the 
commiſſioners ought to take it, and not to keep 
him lingering in priſon, in their houſes. 2 Chan. 
Rep. 262. 985 — 
If the commiſſioners refuſe to return the vrit, 
the court, on motion or petition, will order them 
to return it; which order, if upon ſervice Ny 


obey not, proceſs of contempt may iſſue again 


them. And where private perſons are made com- 
miſſioners, if they rake the party, and ſuffer an 


eſcape, the court, on affidavit and motion, and a 


day given to ſhew cauſe to the contrary, will order 
them to be committed till they bring him in, or 
pay the debt, c. Toth. 38, 39. And therefore 
it is neceſſary and uſual for the commiſſioners to 
take a bond from the perſon fo in contempt, with 


one or more ſureties for his appearance, unleſs it 


be for payment of money decreed, or not per- 
forming 
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Ok Pꝛoceſſes and Pyoceedings 
forming a decree; in which caſe the commiſſionery 
ought not to take bail, nor ſuffer the defendant 
to enter his appearance with the Regiſter; but 
the commiſſioners ought to bring the defendant 


Into court, and get counſel to move the court that 


the defendant may be turn'd over to the Fl 
priſon, where he is to remain till he has paid the 
money, or performed the decree, and clear'd his 


contempt; and then the court will order him to 
be diſcharged: And if any perſon ſhall reſcue 
him, the court will order the reſcuer to ſtand 


committed. 5 
A wife was taken upon this proceſs, and car. 
ried bound to priſon, and kept very cloſe, the 


huſband not being taken; the court ordered that 


the ſhould be diſcharged, and coſts paid her, as 
well in reſpect to the bringing her in without her 
huſband, as her being ſo hardly dealt with. 
The commiſſioners have power, by their com- 
miſſion, to call to their aſſiſtance any perſon or 
peace officer, to aſſiſt them in taking the rebel; 
and they may, with the aſſiſtance of a conſtable, 
break open his houſe to take him, by reaſon of 
his contempt to the King and the law; which 
they cannot do upon an attachment, or attach. 
ment with proclamation. | - 
After a man is taken upon this commiſſion, the 


. Juſtices of the peace cannot bail him, altho? it is 


an offence againſt the publick peace; but the 
commiſſioners may, which is uſually done in their 
own names, with condition for defendant's ap- 

arance, | Et 

Upon his being admitted to bail, he ought to 
pay coſts of his contempt. | 

If the defendant is in contempt to a Serjeant at 
arms, for not anſwering, and then puts in an in- 
ſufficient anſwer, and the plaintiffs clerk in court 


accepts the coſts, it purges the contempt, and the 
| ; | plaintif 
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to inkoꝛce Appearances, &c. 
plaintiff muſt begin again with an attachment, 


the firſt proceſs; but if the coſts, be not accepted, 


the plaintiff, may go on with his proceſs for con- 


tempt where he left off, for a further anſwer. 
2 Will. Rep. 481. i | 


; Serjeant at arms. 
FTER any order for a Serjeant at arms 
ſhall be granted, the Regiſter ſhall draw up 


the ſame, and at the requeſt of the Serjeant at 


arms deliver it to the Serjeant or his deputy; and 


the ſaid order is not to be diſcharged, nor the 


contempt thereupon, without the Serjeant's fees 


be paid, and a certificate under his hand teſtify ing 
the ſame, Vide Ord. Can. 4 Nov. 26 Car. 2. 1674. 
And this order is revived by order bearing date 
Tuly 13. 1 Jac. 2. 1685, This farther order is 


alſo revived by an order of the 12th of June 


6 W. 3. 1694. whereby it is likewiſe ordered, that 


the counſel moving for a Serjeant at arms ſhall 


immediately, in court, deliver to the Regiſter 


the commiſſion -of rebellion, and if required, 
name the clerk in court. 5 RY 
Buy order, bearing date May 13. 7 Geo. 1. 1721. 


upon the petition of the Serjeant at arms, that he 
is intitled to take all perſons into cuſtody who 
| ſtand in contempt to a commiſſion of rebellion ; 

his Lordſhip, declared, that no ſequeſtration can 


regularly iflue to ſequeſter the eſtate of any perſon 
who cannot be found; but upon the return zon ft 


inventus of the Serjeant at arms; and therefore 


order'd, that from thenceforth, where any perſon 
was in contempt, either for want of an appear- 


ance or anſwer, or for not yielding obedience to 
any order or decree of this court, (unleſs for con- 


temptuous language, or the beating or abuſing any 


perſon in the ſervice of the proceſs of this court, 
| | GE or 
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Of P2ocoſſes and Pyoceedings 
or other contempts of the like nature) the Set- 


]Jeant at arms ſhould apprehend and bring the con- 
temner to the bar of this caurt to anſwer ſuch 


contempt 3 but if the contemner could not be 
found, then to return non eſt inventus, to the end 
a ſequeſtration might regularly iſſue, according to 
the ancient uſage and practice of this court; and 
that proceſs ſhquld for the future iſſue accordingly; 
and that it thould be made a part of all orders for 
giving time to anſwer, or for doing any other act, 
upon the party's entring his appearance with the 
Regiſter, that the party, when he enters ſuch ap- 
pearance, thould like wife conſent that a Serjeant 
at arms ſhould go agamft him, as upon a com- 
miſſion of rebellion returned non ef inventus, in 


aſe of non-compliance. And the faid order was 
ordered to be hung up in the Regifter's and Sx 
clerk's office, that all perſons might take notice 


thereof, and yield obedience to the ſame.—Vidt 
Prec. in Chan. 553, 554. $6 + 


Sequeſtration. 


2 IS commiſſion of ſequeſtration is generally 
| directed to four or more commiſſioners, em- 


powering them to ſeize the defendant's real and 
perſonal eſtate into their hands, and to receive and 
ſequeſter tho rents and profits of his real eſtate, 


until the defendant ſhall have anſwered the plain- 
tiff's bill, or performed ſome other matter which 
has been ordered by the court, for not doing 
whereof he is in contempt, as aforeſaid. 
Plaintiff's counſel may move and obtain an 
order for tenants to attorn and pay their rent to 


ſequeſtrators, or for ſequeſtrators to ſell and diſ- 


poſe of the goods of the party, and keep the 
money in their hands, or bring it into court, as 
the court ſhall direct. | 

| And 


tors 
9 at 


to inkoꝛce Appearances, &c. 

And theſe commiſſioners are accountable to the 
court, and are to act in the execution of their 
office, according to the directions of the court, 
and they are to make return from time to time, 
of what. they have ſeized, as the court directs; 
and are to account for what comes to their hands, 
and to bring the money into court, as the court 
ſhall direct, to be put out at intereſt, or otherwiſe, 
25 ſhall be found neceſſary. But this money is not 
uſually paid to the plaintiff, but is to remain in 
court till the defendant hath appeared or anſwered, 
and cleared Ihs contempt; and then, whatever 
hath been ſeized by virtue of the ſequeſtration, 
ſhall be accounted for, and paid him: However, 
the court hath the whole under their power, and 
may act therein agreeable to the equity of the cafe. 
And the plaintiff*s counſel may move and obtain 
an order for tenants to attorn, and pay their rent 
to ſequeſtrators, to ſell and difpofe of the goods 
of the party, and keep the money in their hands, 
or bring it into court, as tlie court ſhall fee fit. 

It was moved, that the irregularity of a ſeque- 
ſtration might be referred to the deputy, which 
was taken out againſt the defendant for not ap- 
pearing, by reaſon of its being raken out ſooner 
than by the courſe of the court it could; and yer 
the ſequeſtrators had taken the goods off the pre- 
miſſes, and threatned to ſell them. The Chief 
Baron ſaid, That as to the carrying the goods off 
the premiſſes, it was clear the ſequeſtrators could 
do that, becauſe a ſequeſtration upon meſne pro- 
cels anſwers to a diſtringas at law. But the court 
agreed, that the ſequeſtrators could not fel} the 
goods. M. 1729. in Scac'. Barnard. Rep. in B. R. 
212, 

Courts of equity could not authorize ſequeſtra- 
tors to fell goods, even upon a decree, till Lord 
Yamford's act. Ibid. | 

. Where 
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Of Pꝛoceſſes and Pꝛoceedings 
Where ſequeſtrators ſeize the real eſtate of the 
party, any perſon who claims title to the eſtate ſo 
ſequeſtred, either by mortgage or judgment, leaſe 
or otherwiſe, or who hath a title paramount 10 
the ſequeſtration, ſnall not be obliged to bring: 


bill to conteſt ſuch title; but may move the cour, 
as of courſe, to be examined pro intereſſe ſuo: And 
in this caſe the plaintiff is to exhibit interrogato. 


ries in order to examine him, and for a diſcovery 
of his title to the eſtate; and he may be exanj. 
ned thereon accordinglyz and the Maſter muf 
ſtate the ſame to the court, and the parties may 
enter into proof touching the title to the eſtate in 
queſtion; and when the Maſter hath lated the 
whole matter, the court gives judgment upon the 
report: And if it appears that the party who is 


examined pro iztereſſe ſuo, hath a plain title to the 


eſtate, and is affected with the ſequeſtration, then 


it is to be diſcharged as againſt him, with or with: 


out coſts, as the court ſces fit upon the circum- 
ſtances of the caſe: And there may happen other 
circumſtances and proceedings upon a ſequeſtra 
tion, which cannot fall within the general rule 
here laid down, and which muſt be determined 
according to the nature of the caſe, and as it ap- 
pears to the court. | 

Where a ſuit is for lands, a ſequeſtration vil 


be granted of all the party's lands, tenements and 
hereditaments, with an injunction for the profit 


of the lands, tenements, c. to be delivered to 
the plaintiff, by the Sheriff or. the commiſſiones 
for that purpoſe named in the commiſſion of { 
queſtration: And an injunction upon a ſequeſtr: 
tion is the utmolt proceſs that this court can ifiu: 

for contempt of non-appearance,- Sc. 
A ſequeſtration may be granted either before © 
after hearing: And it may be granted _ an 
Ts 75 infant 


to inkozte Appearances, &c. 


infant for non- appearance; and alſo againſt a Peer. 
2 Chan. Ca. 163. | 


Sequeſtrations were Grit introduced in the Lord 
Bacon's time, and then but ſparingly uſed in pro- 


ceſs, and after a decree to ſequeſter the thing in 
demand only, 


In Chancery, not only the body of the defen- 


dant, but alſo his lands and goods, are liable to a 


' ſequeſtration: But no ſequeſtration lies till the 


time for the return of the attachment is our, on 
which the body was taken; for till then he may 


clear the contempt, or, if for diſobedience to a 


decree, he may perform it. But it is reaſonable 
{:queſtration ſhould lie in caſe one taken into cu- 
ſtody by proceſs of Chancery, continues in priſon 
without paying his debts. Vide 3 Will. Rep. 240, 
241, - | 


A ſequeſtration is uſually had of both lands and 


goods, where the thing decreed is a perſonal duty. 
i Chan, Ca. 92. 

And it hath been ſometimes granted for mo- 
ney of the parties in other men's hands. Toth. 
173. | : 

The court of Exchequer granted a ſequeſtra- 


tion after a decree for a perſonal duty. 2 Freem. 
Kep. 99. | 


A ſequeſtration was granted againſt the Coun- 
teſſes of Shaftsbury and Garnsborough for the 
contempt in contriving and effecting the mar- 
riage of the Earl of Shaftsbury, an infant, with 
the Counteſs of Garnsborough's daughter, with- 
our conſent of his guardian, named by his fa- 
ther's will, and without applying to the courr. 
2 Will. 110. 8 3 1 

This proceſs is like an outlawry at common 
hw; ſo that if a defendant who cannot be found 
to ſerve proceſs upon, is proceeded againſt to a 

Vo . I. . lequeſtra- 


— 
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 fequeſtration, and does not then appear, you may 


proceed agaioſt the reſt. 1 Chan. Ca. 139. 
Where lands of the huſband, out of which an 


annuity to the wife iſſued, were ſequeſtred; the 


huſband dying, the ſequeſtration was diſcharged 
as to the annuity. , 1 Chan. Rep. 247. 

If a party does not obey a decree, all proceß 
of contempr may iſſue againſt him; and if not 
taken, the court will grant a ſequeſtration, So if 
he be taken and lie in priſon, obſtinately refuſing 
to perform the decree, the court will grant s 


ſequeſtration. 2 Chan. Rep. 151. 


A voluntary and fraudulent conveyance, to 
avoid an approaching ſequeſtration for a perſo- 
nal duty, is no bar to the ſequeſtration. 2 Chan. 
Ca. 46. Ox OF a 


Upon motion for a ſequeſtration of the de. 


fendant's eſtate in Ireland for a contempt of this 
court, the Maſter of the Rolls was of opinion, 


that ſuch ſequeſtration could not be granted, or 


at leaſt that he would be well adviſed before 
he could grant it; for that the proceſs of this 
court could not affect any lands in Ireland, the 
practice in ſuch caſe being to make affidavit 
that the perſon ſtanding in contempt is here in 


England, and being afterwards taken up, the 


court will oblige him to get bail co abide and per- 
form their decree. Sir F. Fryar and Vernon, Hi.. 
11 Geo. 1.—2 Vill. Rep. 261. 5 
Upon an affidavit that the defendant was gone 
to Holland to avoid the plaintiff's demand; and 
he having before been arreſted upon an attach 


ment, and a cepi corpus returned by the She- 
riff, the court, upon motion, granted a Serjeant 
at arms againſt him; and upon the return thereof, 


a ſequeſtration. 1 Vern. 344. K 


A 


tio fnifvpte Appeatdnces, &c. 

A ſequeſtration that iſſues as a meſhe proceſs of 
the court, will be diſcontinued, and — 
by the death of the party; but where a ſequeſtra- 
tion iſſues in purſuance of a decree, and to compel 
the exeeution of it there; tho? the ſame be for a 
perſonal duty, it ſhall not be determined by the 
death of the pou 1 Yaugh. 58. Sed vide 1 
Vern, 118, 166. | | 

A ſequeſtration binds from the very time of 
awarding the commiſſion, and not only from the 
time of executing it, and its being laid on by the 


then the inferior officer would have /igandi & non 
ligands poteſtatem. 1 Vern. 58. | | | 

The party who takes our a fequeſtration, ſhall 
not be anſwerable for the acts of the ſequeſtrators, 
for they are the offiters of the court. 1 Vern. 
160, t61r. * x | 

If a neceſſary defendant is proſecuted regularly 
to ſequeſtration, plaintiff may go on againſt the 
other defendants z but ferving a /u5pena at a place 
where he had only once lodged, and that two yeats 
belore the ſervice, is not good. Prec. in Chan. 
99. 1 

Sequeſtrators on 4 meſne ptoceſs are account- 
able for all the profits, and can retain only ſo 
far as to ſatisfy for the contempts. 1 Vern. 248. 

Care ought to be taken that the commiſſioners 
in ſequeſtrations be ſuch as are able to anſwer for 
hat ſhall come to their hands, in caſe they ſhould 
e called to an account. 5 

The ſequeſtrators, after they have ſequeſter'd 
art of the eſtate, may not ſell it without leave of 
he court; and they are to behave chemſelves in 
other acts relating to their office, as the court 
ball direct. 


„ A 


commiſſioners; for if that ſhould be admitted, 
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A ſequeſtration is the firſt proceſs againſt 4 
Peer, or Member of the Houſe of Commons; 
but if there be an order for a ſequeſtration 35 
againſt a Peer, for want of an anſwer, and the 
Peer puts in an inſufficient one, yet the order for 
a ſequeſtration ſhall not be made abſolute, but 
new order for a ſequeſtration vi, ſhall be made 

Mich. 1726. Lord Clifford's caſe, 2 Will. Ry 
388. 
: When application i is made for a ſequeſtration to 
the foreign plantations, it ought to be to the king 
in council. 2 Will. Rep. 262. 
A particular ſequeſtration will not be granted to 
| Ireland, but a general one. 1 Vern. 75. 
A ſequeſtration before marriage, and the plain 
tiff marries and dies, ſhall not take place of the 


wife's dower. Vern. 118. C. 106. { 
This writ is not to be ranges without oat c 
Skin. 136. { 
Sequeſtrations run upon copyholds. Vid: i b 
Barnard. Rep. in Chan. 431. fi 
Having now conſidered the dn proceſſes 0! b 


BN By the Contempt (a) diſtinctly, I ſhall conclude ths 
bros of con- Chapter with ſome obſervations upon contempt fa 


tetupt not exe- 
cuttd is deter- general. - : 0 
mined, fo that an 
you muſt begin again at the firſt . but where any vrocaſs i is nous ard; th 
cepi ere returned, there the proceſs ſtands good. 1 Vern. 300. 11 
ti 
Where oath is made of a miſdemeanor in ber i: 
ing or abuſing a perſon ſerving any procels of thi ch 
court, the perſon offending is to ſtand commit the 
on motion, and muſt anſwer the contempt in vn oa 
culis; and it is conceived, that in this caſe it tec 


| oath of the party is ſufficient to ground the 1 
4 tachment upon againſt the offender, without ar 


notice to be given to him; for who is to pro 
J | 


© to fnfozce Appearances, &c. 
the abuſe, but the party abuſed? he may attend 


the court, and ſhew every wound and hurt he 


bas received: And this abuſe is often done in 


ſo private a manner, that there is no way left 


to prove it, but the oath of the party abuſed; 
and if this ſhould be diſcouraged, no proceſs of 
the courts would ever be ſerved; and the court 
are bound to juſtify their own honour and au- 
thority in this particular point. But a Peer may 


abuſe, Sc. as often as he pleaſes, for his perſon 
being ſacred, he is out of the reach of the court, 


and they can't come at him, as in the caſe of a 
Commoner. This was ſo in the caſe of Denne 


and Lord Delaware, where the party was abuſed 


in the ſervice of the proceſs of the court, and 
went without remedy. 3 

So where affidavit is made by a perſon, of 
ſcandalous or contemptuous words againſt the 
court or the proceſs thereof, the party offending 
ſhall be committed on motion, and muſt anſwer 


his contempt in vinculis. And in this laſt caſe, a. 
ſingle affidavit is always thought ſufficient to 


ground an attachment nf cauſa on, and to give 
the defendant a day to ſhew cauſc. 

If any ſuitor of the court is arreſted in the 
face of the court, or as he is going or coming 


to attend his cauſes, (for ſo far the court does 
and will protect a man) upon complaint made 
thereof, ſitting the court, they will ſend out the 


tipſtaves to bring in the bailiffs and priſoner in- 
ſtantly, and will order them forthwith to diſ- 
charge him, and lay them by the heels; and 
the plaintiff in the action, on complaint and 
oath made thereof, will certainly ſtand commit- 


ted, and he ſhall lie by it till he petitions, ſub- 


mits, begs pardon, and pays coſts to the other 
Ss Where 


Party. 
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Of Pꝛoceſfes ann P2oceedings 
Where a clerk in court or ſblicitor is committed 
for male practice or mifhehaviour of his known 


duty, after he has laid in cuſtody ſome time, the 
court will diſcharge him upon a petition ſigned by 


him, wherein he muſt beg pardon, be forry for 
his contempt, and pay the coſts, 

All proceſs made upon any contempt, is to be 
made out into the proper county where the part 
is uſually reſident, unleſs he ſhall be at that time 
oecaſionally in or about London; in which caſe it 
may be directed into the county where he ſhall 
then be, that it may be ſerved upon him there: 
And he who proſecuteth for contempt, is to do 
his beſt endeavour that the precedent proceſs be 
duly executed: And if a party arreſted upon a 
proclamation, or commiſſion of rebellion, or by 
the Serjeant at arms, ſhall make it appear unta 


the court by proof, that the proſecutor of thoſe 


proceſſes hath not done his beſt endeavour to 
have the precedent proceſs duly executed, then 
the party ſo offending ſhall pay the other party 


coſts. Qrd. Chan, Nov. 19. 7 Car. 1631. 


And if any perſon ſhall be taken upon proceſs 
otherwiſe, or any way irregularly iſſued, the party 


ſo taken, firſt appearing unto, and ſatisfying the 


proceſs which had irregularly iſſued againſt' him, 
ſhall be diſcharged of his contempt, and have his 
full coſts to be taxed of courſe, either hy the 
Maſter, or by the Six clerk, not- towards the 


cauſe, for ſuch irregular profecution, from the 
time the error firſt grew, | 


All attachments on proceſs ſhalſ be diſcharged 
upon the defendant's payment, or tender to the 
plaintiff is clerk, and refuſal, of the ordinary coſts 
of the court; and filing his plea, anſwer or de- 
murrer, as the caſe regularly requires, without any 
motion in court, or petition on that behalf. 


- And 


| 


And if after fach conformity, and payment of 


coſts, (or tender and refuſal, as aforeſaid) any far- 


ther profecution ſhall be had of the ſaid con- 
tempt, the party ,profecuted ſhall be diſcharged 


with colts. 18 

And where a contempt is proſecuted again 
man, he ſhall not be put to move che court, as was 
formerly uſed, either for interrogatories to be exhi- 
bited, or for reference of his examinations, or for 
his diſcharge when examined; but when he ſhall 
be brought in by proceſs, or ſhall appear graſis to 
be examined upon a contempt, he ſhall only give 
notice of ſuch his appearance to the attorney or 
clerk, on the other ſide. * E 

And if within eight days after ſuch appearance, 


and notice given, interrogatories ſhall not be ex- 


hibited whereon to examine the party; or if no 
reference be procured of his examination, nor 
commiſſion taken out on the other ſide, nor wit- 
neſſes examined in court, to prove the contempt 
within one month, then the party thus proſecuted 
ought to get an order to be diſcharged, and for 
a Maſter to tax the coſts. | N 

If after appearance, and interrogatories exhi- 


bited as aforefaid; the parry appearing ſnall depart 


before he is examined, without leave of the court; 
upon motion, and certificate of the ſame, Cc. 
he ſhall ſtand committed without farther day to be 


given him; and is not to be diſcharged from his 


contempt, until he has been examined, and is 
cleared thereof. dh | | 

And if he ſhall, upon his examinations, or by 
proofs, be found in contempt, and thereupon 
committed, he ſhall clear ſuch his contempts, and 
pay the proſecutor his coſts before he be diſcharged 
of his impriſonment. ” 


Y 4 And 


@ any 


327 


328 


Ok Pꝛoceſtes and Proceedings, &c. 


And tho' he be clear'd of his faid contempt, 


yet he ſhall have no coſts, in reſpect of his dif 
obedience in not ſubmitting to be examined with. 
out the proſecutor's trouble and charge in moving 
_— EE. EE. 

All perſons guilty of any breach of the order 
of the court, may be committed for the contempt, 
which is to be'examined into upon oath on inter. 
rogatories; and if the contempt be found, the 
parties muſt clear it, and pay coſts to the profe. 
e eee ee 
{For more touching ſequeſtrations, vide 2 V%. 
Ar. Eg. p. "I 189 ; 
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CHAP. VI. 


Of appearing, preferring coſis, and anſiver- 
ing ; and alſo 2 diſclaimers. 


F the defendant lives ten miles from 8 
[ he has four days to appear in after the re- 
turn of the ſubpæna, unleſs it was ſerved four 
days before the return, and then he ought to ap- 
ar at the return-day, or the next after at far- 
theſt: But if he lives beyond that diſtance, then 
he has eight days after the return; yet if ſerved 
eight days before the return, he ought to appear 
on the return-day, or next day after : But if the 
defendant living within ten miles of London, be 
ſerved fix or ſeven days, or more, before the re- 
turn, then he ſhall appear at the return-day, or 
the next day after: And fo if he be ſerved one, 
two or three days before the return: And if he 
lives beyond that diſtance, then if he be ſerved 
either the morning of the return, or one day be- 
fore, in ſuch caſe he hath eight days to appear; 
but where he is ſerved eight days or more before 
the return, he has only one day at moſt after it 
to appear in. And this, I think, is the ſtrict 
practice of the court. But yet if a defendant 
lives twenty miles from Landon, he is intitled 
to anſwer by commiſſion, and then he has uſually 
time till the firſt return of the enſuing Term, or 
longer, on cauſe ſhewn by motion or petition. 
After à defendant has been ſerved with a 
ſubpana, and given directions to a clerk in 
| court to appear for him, if ſuch clerk in court 
finds that che bill is not entred, he uſually 


- 5 + wo 


3, Of Appearing and Anſwering, Ke. 
| puts up a note in the Six Clerks Office, 43 
follows: DS 


Enter bill. 
A, againſt B. 


-D. 


5 But if he has preferred colts, then he writes 
us: 91 | 


Enter bill, cats prefer 


A, againſt B. 
—" 
D. 


Which note the defendant's Six clerk enters in 
the cofts book. 5 


And this note is alſo uſually affix*d to the mid- 
dle pillar in the office. When a ſubpæna has been 
ſerv'd, and no bill is filed, the next day after the 
ſubpæna is returnable, he writes a note, Enter 
coſts, A. againſt B. and leaves it with the Six 
clerk's porter, or in the hall below the office where 
the coſts book is kept, and the Six glerk-enrers it in 

the book; which being done, and the line ſtruck, 
the clerk in court makes out a bill of cofts, and 
carries it before any one of the Maſters in Chan · 
cery ; who will tax it, and fet his name to the 
bill of coſts: And if it be a town cauſe, he 
uſually allows one pound three ſhillings and four 
pence, or one pound ſix ſhillings and eight pence 
and if a country cauſe, one pound thirteen ſhil- 
lings and four pence. And that bill of coſts is 
carried to the Regiſter, who enters ir, for which 
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Ok Appearing aud Anſwering, &c. 
one ſhilling and four pence 1s paid, and then he 
takes out a ſubpæna for the coſts: However ſome 
have ventur'd to enter the coſts with the Regiſter, 
without taxing, and others have taken out a /ub- 
pæna for colts, without taxing the coſts, or enter- 
ing; but theſe methods, if conteſted, may perhaps 
admit of an irregularit x. 

Nete ; This ſubpæna for coſts (which is always 
payable to the defendant or bearer) mult be ſerved 
on the plaintiff perſonally, and the coſts demand- 
ed of him; and if upon ſuch ſervice he refuſe to 
pay the ſaid coſts, the defendant may (upon affi- 
davit that the ſubpæna for coſts was fo ſerved, and 
the money demanded) have an attachment direc- 
ted to the Sheriff of the county where he lives, to 
attach him for the coſts : And if the Sheriff upon 
the attachment make return that the plaintiff can- 
not be found, then a proclamation may be iſſued 
againſt him; and that proclamation being like- 
wiſe return'd as aforeſaid, then a commiſſion of 
rebellion may be ſued forth againſt him, Cc. 
And upon the return of a non et invenius on a 
commiſſion of rebellion, then you have.an order 
for a Serjeant at arms, and on his like return an 
order for a ſequeſtration againſt the defendant's 

erſonal eſtate, and the rents and profits of his 
real eſtate, until he ſhall pay thofe coſts, clear his 
contempt, and the court take other order to-the 
contrary : But obſerve in all theſe proceſſes where 
a non eſt inventus is returned, there muſt be fifteen - 
days between the teſte and return. The uſual. 
method of a defendant's appearing, is (either by 
himſelf, or attorney) to employ or retain a clerk 
in court, or waiting clerk, to appear for him. 
And recourſe is to be had to the general bill-book 
before mentioned, to ſee who filed the bill; which 
being filed, the defendant's clerk then goes to the 


plaintiff's clerk in court to appear thereto, who 
2 | there 
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t thereupon enters his appearance; after which he 
goes into the ſtudy of the plaintiff's Six clerk who 
filed the bill, and there takes it from the file, at 
the ſame time leaving a note with the Six clerk, 
and entering it in his book there. But if another 
clerk in court has appeared for any other defen- 
dant before, then the plaintiff's clerk in court is 
applied to, who thereupon takes down the appear. 
ance, and then the clerk in court, who appeared 
before for another defendant, is applied to, of 
whom the bill is received in order to be copied, 
As to appearances, they are either voluntary, 
or compulſory: Voluntary, when the defendant 
comes in upon the return of the ſubpæna, and ap- 
pears as aforeſaid ; Compulſory, where he 1s taken 
and brought in upon an attachment, proclama-, 
tion, commiſſion of rebellion, or by the Serjeant 
at arms; in which caſes he muſt enter his appear- 
ance with the Regiſter, though ſometimes upon | 
being arreſted upon an attachment or proclama- 
tion, the Sheriff will take a bail-bond- of che de- 
tendant. in forty pounds penalty, conditioned to 
perform what the defendant 1s arreſted for by the 
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return of the writ; and if the defendant does not t 
anſwer by the return of the writ, the bail-bond s 
may be put in ſuit and recovered at law. | ü 

But if the defendant has a mind to enter his t 
appearance with the Regiſter, he is carried to the aj 
Regiſter's office, and one of the entering Regiſters i 
writes a certificate, on a double ſix- penny ſtamp'd ti 
ſheet, of the defendant's entering his appearance 2 
with the Regiſter on the writ he is arreſted upon, ar 
and conſenting that a Serjeant at arms ſhall iſſue 

ainſt him tor his contempt in caſe he is not th 
diſcharged therefrom : Or if the defendant be ar- lie 
reſted in the country at ſome diſtance where he in 


cannot conveniently come to London, he may ob- th 


rain an order that he may enter his * pa 
| with 


Ot appearing and Autwering, Cc. 
with the Regiſter by his clerk in court on ſuch 
proceſs; and his clerk in court having ſufficient 


authority for that purpoſe, carries the order to the 


Regiſter's office, and the entering Regiſter writes 
4 certificate on the ſaid order of the defendant's 
having entered his appearance with the Regiſter 
by his cler in court in manner as aforeſaid, And 
upon obtaining ſuch certificate the defendant is 
diſcharged from his arreſt: But then in caſe ſuch 


| proceſs regularly iſſued againſt him, he muſt ob- 


tain an order for time to put in his anſwer, and 
ut in his anſwer accordingly, and pay the coſts 
of his being arreſted on ſuch proceſs, otherwiſe 
the plaintiff may obtain an order for the Serjeant 


at arms to apprehend him for his ſaid contempt. 


When defendant applied to diſcharge an order 
made on the act of the 5 Geo: 2. c. 25. in order 
to thew-that: he did not abſcond or retire into [re- 
land for the fake of avoiding; the proceſs of the 
court, the court thought proper that he ſhould 


make an affidavit in anſwer to the ſubſtance of the | 


charge by the bill. Barnard. 401. 

An order was obtained (by contrivance) upon 
the Statute of 5 Geo. 2. The defendant appear- 
ed to the bill, and on application to the court 
they fer aſide the order. Vote; The appearance 
to the bill muſt be ſet aſide likewiſe, for tho' an 
appearance uſually ſalves error in the proceſs, yet 


in this caſe the order being obtained by male prac- 


tice and impoſition on the court, and the appear- 
ance having ſo bad a foundation cannot eſtabliſh 
and make it good. Barnard: 43. 

'Tis not ſufficient to be ſworn by the Wen 
that the party making it was informed and be. 
lieves, that the defendanis withdrew themſelves 
in order to avoid being ſerved: with the proceſs of 
this court. But it mult be ſet forth by whom the 
parties received ſuch information. id. 

Vo L. I. Z Where 
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Where a ſolicitor ſhall be committed for ob- 
taining an order in an undue manner, upon the 
Stat. 5 Geo. 2. See ibid. 

The defendant having appeared, and taken an 
office-copy of the bill, is to lay the fame, or a 
copy thereof, before counſel, with inſtructions 
for the anſwer, who will adviſe him either to an- 
ſwer, plead or demur thereto, as the caſe re. 
quires: Or the defendant's attorney may draw the 
anſwer, and then lay it been counſel to peruſe 


and ſign. 


If a defendant does not anſwer in time, an at- 
tachment iſſues of courſe. 


Where /ubpena is returnable as near the end of 


the Term that there cannot be a day given defen- 
dant to anſwer, in ſuch cafe defendant muſt at his 


_ peril anſwer the ſame day ſe*n-night following his 


appearance, though it be out of Term; for Can- 
cellaria eſt officina ſemper aperta. | 
If the defendant's appearance be time enough 
within the Term, rule may be given to anſwer 
within eight days; but if no rule be given, he 1 
at liberty to anſwer at any time within the Term. 
Where a defendant finds himſelf ſtinted in 
time, fo that he cannot put in his anſwer accord- 
ing to the ordinary rules of this court, as where 
he cannot anſwer without fight of writings which 
are in the country, Sc. or if the bill be for an 
account of goods that are in the country, and he 
in London, fo that he cannot ſet forth the particu- 
lars without fight; in theſe and many other ſingu- 
lar caſes, the court, on motion or petition, will 


grant ſuch time to anſwer as is reaſonable; z but 


this ought only to be where the defendant incurs 
not any diſpleaſure of the court, but Appears re- 
gularly at the return of the ſubpæna. 

Yet this is uſually granted upon the defendant 5 
ſubmitting to enter his appearance with the Re- 
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Of aAppeartug and Anſwering, &c. 
giſter; as tipon an attachment, and conſenting 
that a Serjeant at arms ſhall iſſue againſt him; 


and if he anſwers not by the time allowed him, 


then the plaintiff takes a certificate from the Re- 
oiſter of the defendant's having entered ſuch ap- 


pearance. And it is a motion of courſe to obtain 


an order for a Serjeant at arms againſt the defen- 
dant; and then he muſt anſwer and clear his con- 
tempt before he be diſcharged. 

If the defendant live above twenty miles from 
Londen, he has a dedimus of courſe to put in his 
anſwer the Term following, which he is intitled 
to pray upon his appearing. N 


It muſt be to plead, anſwer or demur, as the 


caſe requires, and it is obtained either on motion 
or petition: But the court never grants a com- 
miſſion to demur alone, for the antient rule was 


to plead, anſwer or demur, becauſe a demurrer is 


erer look'd upon as dilatory, and the court will 
never indulge it by a commiſſion in delay of the 
plaintiff, becauſe the defendant may put in a de- 
murrer alone, without any oath, ſigned by coun- 
ſel, and which therefore he ought to put in in due 
time, and 1s not to be excuſed from it by a com- 
miſſion to the needleſs charge and delay of the 
plaintiff: But by virtue hereof he may put in a 
plea, anfwer and demurrer,' or only a plea and 
anſwer, or a plea or anſwer only ; but ſhall never 
demur to the whole bill alone, on having ob- 
tained ſuch order as aforeſaid : And if the defen- 
lant does put in only a demurrer after having ob- 
ned ſuch order, ſuch demurrer will on motion 
be diſcharged with coſts, though the demurrer 
otherwiſe might be a good demurrer. And this 
pecial commiſſion is returned as other commiſſions 


we; and ſix days notice of executing thereof is 


be given to ſuch one of the plaintiff's com- 
n!Myners, as notice is directed to be given to, of 
the 
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Of Appearing and Anſwering, &c. 


the day of executing the commiſſion. But in 


ſtrictneſs, if notice be given on Ae to ere. 
cute on Saturday, it may be good. 

After a contempt. duly proſecuted to a proch. 
mation returned, no dedimus is to iſſue without 
motion and good cauſe to ſatisfy the court touch. 
ing the delay. 

A dedimus is ſometimes made abi with 
out delay; but regularly the dedimus (if the ju. 
pæna was returnable the firſt day of the Term) 
ought to be returnable the laſt day of the Term 
Though the modern practice is to indulge the de. 
fendant with a dedimus returnable the firſt return 
of the next enſuing Term. And fo if the . 
pæna was returnable the laſt day of the Term, the 
dedimus ſhould be returnable the firſt day of tic 
following Term: But this is no fixt rule, but i; 
diſcretionary ; for in the two ſhort Terms, and 
where the. defendant lives a great diſtance from 
town, he muſt have a commiſſion with a longer 
return than where the defendant lives nearer town, 


And theſe proceedings are generally adapted to 


the conveniency of both parties; and what time 
the defendant ſhall have, is uſually ſettled among 
the clerks themſelves. 

Two commiſſioners, one on each ſide, are fu- 


ficient to take an anſwer; yet generally there arc 


two on each fide, or two for the one, and one 
only for the other: And each ſide names his own 
commiſſioners. 

And no ſecond commiſſion i is to be had with 


out ſpecial order of the . on good cauſe 


ſhewn, or by conſent. 
Before a commiſſion to take an anſwer is iſſucd, 
the defendant's clerk in court uſually calls upon the 


plaintiff's clerk in court for commiſſioners names, 


to ſee the defendant's anſwer taken, or leaves a 
note in writing with him for that purpoſe, and 


upon 
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upon receiving names, he proceeds to make out 
the commiſſion : But if the plaintiffs. clerk in 


court refuſes to give ſuch names, the defendanc 
may on motion or petition obtain an order to 
compel him to give names in two days, or in de- 
fault thereof, that the defendant may be at liberty 
to have a commiſſion directed to his own com- 
miſſioners. The forms of which petition and com- 
miſſion are as follow: | 


Between A. B. plaintiff, 
C. D. defendant. 
73 the right honourable the Maſter of the Rolls, 
The bumble petition of the defendant, 
Sheweth, 1 5 5 | 
12 the plaintiff hath exhibited his bill 


againſt your petitioner, to which he hath 
appeared, and your petitioner's clerk in court hath 


often called on the defendant's clerk in court for 


commiſſioners names to ſee your petitioner's anſwer 


taken, which he refuſes to give to your petitioner's 


clerk in court. 


That inaſmuch as your petitioner lives in the 


county of E. about - miles diſtant from the 
court, and is not in contempt, nor has had any 
order for time to anſwer the ſaid bill; | 


Your petitioner therefore humbly prays your 
Honour, that he may be ar liberty to 
take out a commiſſion for taking his an- 
ſwer to the ſaid plaintiff's bill, returnable 
A And that the plaintiff*s clerk may 

in two days after notice hereof give to 
your petitioner's clerk in court commiſ- 


ſioners names for taking your petitioner's | 


* -- 


| 11 
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ſaid anſwer ; or in default thereof, that 
your petitioner may take out ſuch com- 
miſſion directed to his own commiſſioner; 
and that all proceſs of contempt againſt / 
your petitioner for want of his anſwer 
may be ſtayed in the mean time. 


And your petitioner foall ever pray, &c. 


— — -X* 


Commiſſion to take an anſwer, 


GER GE the ſecond, by the grace of God, t 

of Great Britain, France and Ireland, King, c 
defender of the faith, and ſo forth, To E. J } 
G. H. J. N. and L. M. Gent. greeting. Whereas { 
A. B. Gent. complainant hath lately exhibited his a 
bill of complaint before us in our court of Chan- t 
cery againſt C. D. Gent. defendant : And whereas r 
we have by our writ lately commanded the ſaid 


defendant to appear before us in our faid Chancery 
at a certain day now paſt to anſwer the ſaid bill: 
Know ye, that we have given unto you, any three 


or two of you, full power and authority to take 
the anſwer of the ſaid defendart to the ſaid bill; ü 
and therefore we command you, any three or two 
of you, that at ſuch certain day and place, as you 
ſhall think fit, you go to the ſaid defendant, if he 
cannot conveniently come: to you, and take his 
anſwer to the ſaid bill on his corporal oath, upon the 
Holy Evangeliſts, to be adminiſtred by you, any thr: 
or two of yeu, the faid anſwer being diſtinctly and 
plainly wrote upon parchment : And when you 
Mall have ſo taken it, you are to ſend the ſame 
cloſed up under the ſeals of you, any three or two 
of you, unto us in our ſaid Chancery | tc 
4 I Whereſover it m 
ſhall then be, together with this writ, Witneſs n 
1 N e  ourlelt | 
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ourſelf at Weſtminſter the »=—— day of — in the 
—— year of our reign. | 


Here put the Maſter of the Roll and Six clerks 
ſurnames. | 

Indorſe it; By the court. 

Note; If the defendant is a eee the 
words above in different characters are to be left 
out, and the words upon bis . inſerted in 
their ſtead. 

The anſwer being ingroſs'd on parchment with 
two ſhillings ſtamps; if taken here in town, muſt 
be ſworn before a Maſter in Chancery; or if the 


defendant lives above twenty miles from London, 


he may etther come up to town and put in his an- 
ſwer here, or it may be taken by commiſſioners, 


a commiſſion as aforeſaid being firſt duly iſſued for ; 


that purpoſe; nolice of executing which commiſſion 


muſt be given in writing, in manner following, viz. 


E -whoſe names are hereunto ſubſcribed 
having received a commiſſion 1iſfuing out 
of the high court of Chancery, to us and others 
directed, to take the anſwer of C. D. defendant, 
to the bill of complaint of A. B. Gent. complain- 
ant; we do hereby give you notice, that we in- 
tend to execute the ſaid commiſſion on 


time and place you, with your commiſſioners, 
may be preſent if you pleaſe. Given anger our 


hands this —— day of, &c. 


To Mr. C. D. . 
G. H. 


The commiſſioners and defendant being met 
together pur ſuant to ſuch notice, one of the com- 
miſſioners reads over the anſwer; though for the 
moſt part it is not read over to the defendant at 

2 4 the 


the 
day of, Sc. at the houſe of, Cc. at which 
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the time when the commiſſioners: meet together, 


but before by the defendant's ſolicitor; ' but one of 
the commiſſioners ſays to the defendant ;-——Yoy 
have heard the anſwer read, and do exhibit it as 
your anſwer to the bill of complaint of, &c. To 
which he anſwers 7es :.' Then one of che commll. 
ſioners adminiſters the oath to the defendant, (lay. 
ing his right hand on the __ or Teitament) 
8 is as follows: 


OU ſhall (wear; that what is contained in this 

your anſwer, as far as concerns your own a(t 

and deed, is true of your own knowledge; and 

that what relates to the act and deed of any othe; 
perſon or perſons, you believe to be true. 


So help you Gil 


And the fame earn 15 adminiſtred When an an. 
ſwer is {worn 1 in town. 


Obſerxe that now a defendant N in town, as 
well as a defendant in the country, generally ſigns 
his anſwer, 

By an order of the Houſe of Lords in 1640, 
the Lords of the Parliament, and Widows and 
Dowagers of ſuch temporal Lords, ſhall anſuwer 
upon proteſtation of Honour only. 

The anſwer of a“ Peer or Peereſs. is taken 
upon their Honour. 


4 


* Sir Thomas Meers exhibited a bill nai ho Lord Stourton, and 


it was arder'd, That the Lord Stourton ſhould be examined upon interro- 


gatories touching his title; and it was objected, that he being a Peer of 
the realm, ought to anſwer upon his Honour only; and it was reſolved 
by Harcourt, Lord Keeper, that where a Peer is'to anſwer to a bill, his 
anſwer put in upon his Honour is ſufficient 5 but where a Peor is to an- 
ſwer interrogatories, to make an affidavit, or to be examined as a witnels, 
he muſt be om his oath. Sir Tho, Meers v. Ld. E 2 Salk. 512: 


The 


4 
* 
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The anſwer of a Corporation is taken under 
their common ſea]. 


The anſwer of a Quaker is taken upon his | 


ſolemn affirmation and declaration. 
Lord Harcourt and Lord Macclesfield allowed a 


Quaker to put in his anſwer without affirmation, 


the bill appearing frivolous. 1 Will. Rep. 78 1. 

The anſwer being taken, is to be annexed to 
the commiſſion ; and then the caption is to be 
made at the foot of the I thus: 


HI S ae was s taken, and the above- 
named C. D. defendant was duly ſworn to 
the truth thereof upon the Holy Evangeliſts, n 
the houſe of Z. F. ſituate in the pariſh of G. 

the county of H. on the day of 
in the year of the reign — his Majeſty 
King George the ſecond, and in the year of our 
Lord 1740, by virtue of the commiſſion here- 
unto annexed, before s 


To this the commiſſioners Ggn their names. 


Note; The caption is to be 3 varied 


according to what is taken. 

And the caption being made and ſubſcribed in 
this manner, the commiſſion is indorſed about the 
middle, thus: 


The execution of this commiſſion ap- 

Pears in a certain ſchedule, or cer- 
- tain ſchedules (if more than one 
Skm ) bereunto annexed. 


And underneath the commiſſioners. are to Ggn 


their names. 


If 
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If there be ſchedules, they are all to be annexed 
to the commiſſion; and then the commiſſion i; 
to be made up and ſealed, and directed to the 
clerk in court: And when he receives it, it is to 


be indorſed i in manner following: 


23 Fanuary 1740. Upon the 56 of A. B. a: 
the Publitk office before PINS 


But if the bearer or meſſenger be ſmorn at 
any other place, the indorſement muſt be pro. 
perly varied, 

Then the bearer is taken to the publick office, 

or other place, before one of the Maſters, where 
he ſwears, That be received the commiſſion from 
the hands of one or more of the commiſſioners therein 
named, and that it has not been _—_ nor alter 
Ance be ſo received it. 
But if one of the commiſſioners has the carriage 
thereof, and delivers it ſeal'd, as aforeſaid, into 
the hands of a clerk in court, it is always accept- 
ed without oath, and indorſed thus: 


Er 23, 1740. ut by the hand; of 
A. B. one of he * toners, 


Theſe things being done, the anſwer may be 
open'd; and the clerk in court enters it in his 
cauſe- book, annexes it to the bill, marks it at 
the top, with the day and year when filed, and 
fubfcribes his name at the bottom, on the left- 
ſide, and then files it with his Six clerk, of which 
he informs the plaintiff's clerk in court, who 
goes into his Six clerk's ſtudy (it being by the 
defendant's Six clerk tranſmitted hither) and 
takes it from thence, firſt making an entry there- 
of in the Six clerk's book: But if the anſwer 


of another defendant to the ſame bill be filed 
before, 


0 


Ot Appearing and Anſwering, Ke. 


before, he then proceeds as aforeſaid, ſave that in 


this caſe he does not annex the anſwer to the bill, 
but only writes at the bottom of the anſwer, Bill, 


with another anfwer to A. i. e. the plaintiff*s Six 
clerk, filed ſuch a Term with B. i. e. the defen- 
dant's.Six clerk. 5 8 

But obſerve, that though no anſwer is ſtrictly 
reputed ſuch till filed, nor to be filed until the 
coſts of contempt for not anſwering are paid, 
yet they may be, and are frequently filed be- 
fore. 


An anſwer in general, muſt confeſs or avoid, 
or traverſe or deny the material parts of the bill: 


t muſt contain nothing ſcandalous or imperti- 
nent; it muſt be under counſel's hand, (unleſs 


it is taken by commiſſion in the country, and 


then it may be ſworn and filed without counſel's 
hand thereto) and upon oath, except in the caſe 
of Peers, Fc. And an anſwer to a matter char- 


ged as the defendant's own fact, muſt regularly be 
without ſaying, To his remembrance or belief, it 


laid to be done within fix years before, unleſs the 
court, upon exceptions taken, ſhall find ſpecial 
cauſe to diſpenſe with it. And as to the fact 
of another, which he does not certainly know, 
he ought to ſay, He has heard and conceives, or 
believes it to be true; or, that he does not conceive 
or believe, &c. and ought not to ſay only, that he 
bas heard, | | 5 

If the defendant deny a fact charged in the 
bill, he is to traverſe or deny it (as the caſe re- 


quires) directly, and not by way of ' zegative 


pregnant; as if he be charged with the receipt 
of a ſum of money, he mult deny or traverſe 
that he hath not received that ſum, or any part 
thereof, or elſe ſet forth what part he hath re- 


ceived, and deny the reſt: And if a fact be laid 


tO 


347 


— 


348 Ot appearing and Anſwering, Ke. 


to be done with divers circumſtances, he muſt of 
not traverſe or deny it. literally, as laid in the bill, cr 
but muſt anſwer the point of ſubſtance poſitively 1 
and certainly. Vide Clarendon's Orders 18 Car. 2. 

He is not obliged to anſwer to any matter, the w 
confeſſion whereof might ſubject him to any for- Ml 
feiture or penalty at law. But bills for diſco- p 
yery of writings and evidences, Cc. in pure mat. d 
ters of mum & tum, ought to be anſwered, W 
A counſellor, clerk in court, or ſolicitor, are not 1 
compellable to anſwer what they know of their 

clients cauſes, as they are ſuch. 1 Chan. Ca. N 
277. Neither is a referee, where it is agreed, l 


that what paſſes between them upon the reference, 
ſhall not be diſcloſed, or made uſe of on either tl 
ſide. Did. 5 ſl 
An anſwer ought not ordinarily to ſet forth 1 

deeds in bec verba ; and though the bill prays they 
may be. ſet forth, yet if the defendant in his an- b 

ſwer ſays, he is ready to let the plaintiff have 
copies of them; or if he does not ſay fo, but A 
ſers forth only part of them, it js ſufficient, and h 
will be well enough; and the court will order that t 
the plaintiff have liberty, at his own charge, to h 
take copies of them, without ſending them to a b 
Maſter; or order the defendant to produce them, f 
on the examination of witneſſes, Fc. Ord. in 

Canc. 121, Sc. HS, © Mn 18 

The defendant may, without notice, move to 
amend his anſwer in a ſmall matter; but if it be 
in a material point, he muſt give notice, and the 
court ſometimes grants it, eſpecially upon an affi- 
davit that the defendant was ſurpriſed therein. P 
1 Chan. Ca. 29. : Us 


tas $2 Muy Clo 


But obſerve, that there are no ſettled rules for ſ 
amending of anſwers ; but it is diſcretionary in 


T here 


the court. 


Of Appearing and. Anſwering, &c. 
There are no certain rules about amendments 
of anſwers, for thoſe amendments are in the diſ- 


cretion of the court, Woodgate and Fuller Bar- 


nard. 51. 

A man is not obliged to anſwer any queſtion 
which may ſubject him to a penalty. 

An anſwer may be amended even after a 
proſecution for perjury commenced againſt the 


defendant, for what he has ſworn in his anſwer, 


where it plainly n to be a mere miſtake. 
Ibid, 

Where an anſwer not allowed to bs 1 
ed, barely upon the affidavit of the defendant. 
Ihid 

Where the defendant has examined 3 
the court will not give leave, that the plaintiff 


ſhall amend his bill, by adding parties. Bar- 


nard. 223. 

Leave was given to anſwer in French, and to 
be tranſlated by a publick Notary. Barnard. 223. 

Where in a joint and ſeveral anſwer by A. 
and B. if A. for himſelf anſwers, and B. ſays he 
has peruſed the anſwer of A. and believes it to be 
true, if B. be charged with nothing of his own 
Knowledge, ſuch a relative anſwer is ſufficient; 
but it is otherwiſe where the defendants anſwer 
ſeyerally. 

Sufficient to give a full anſwer to the thing in 
demand. Paſch. 13 Gar. 2. Randall and Head, 
Hard. 188. But an executor muſt anſwer as to 
2 of aſſets, though he denies the debt. 

5 

Saying he believes and hopes chat a debt is 
paid, when ſufficient. Vide 1 Vern. 140, 

That he received no more to his remembrance, 
lufficient. 1 Vern. 470. 1 
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Ot aAppearing and Anfwering, &c. 
In a ſecond anſwer the defendant muſt an. 
ſwer the exceptions arr to the firſt, 1 Chan, 
Ca. 60. 
One defendant mall not t be prejudiced by the 


admiſſion of another. 
A defendant may, in Ga caſes, 6e held down 


to his anſwer; but not where a perſon, to avoid a 
ſequeſtration, own'd he was fatisfied a debt. Vid 
I Vern. 448. 1 Chan. Ca. 154. © 

A purchaſer not bound by an iinptovidas 
offer in his anſwer. Mich. r6gh, 1 and 
Hatchet. 

May charge and diſchirge himſelf by anſwer, 
Vide 2 Vern. 1 94. Caſes in TP abridg', Title 


Account, Letter B. 
Where the general traverſe is omittelt at the end 


of the anſwer, ſuch anſwer is good, and not to be 


ſuppreſſed as improper, the bull being fully an- 


ſwered. 2 Will. Rep. 87. 

Where the huſband will anſwer to' the pre- 
judice of the wife, who is an executrix, the court 
(on motion) will give leave for her to anſwer 
ſeparately., 2 Vol. Abr. Eq. p. 66. Ca. 2 

Where a defendant inſiſts on the benefit of the 
ſtatute of limitations, by way of anſwer, he ſhall 
at the hearing have the like benefit as if he had 
pleaded it. 2 Will. Rep. 145. 

An anfwer being reported not ſcandalous nor 
impertinent ; if the-plaintiff excepts to the report, 
he muſt ſhew ſpecially wherein it is ſcandalous or 
impertinent. bid. 181, 

After the defendant has anſwered the bill, he 
cannot refer it for ſcandal. Thid. 311. 

It is a rule in equity, that the anſwer over-rules 
the plea, where the defendant anſwers to the fame 
thing he inſiſts on by his plea, for he ought not 
to aver it. Earl of Clanrickard v. Burck, Jan. 


1717. 
- | | If 


Sb ws SU 


Of Appearing and Anſwering, &c. 
If a bill be brought againſt three for a joint 
demand, and one of them by anſwer ſays, he 


believes and hopes to prove the debt paid, and 
the cauſe is heard upon bill and anſwer, as to 


him the plaintiff can have no decree; for tho? 


the defendant does not directly ſwear that the 
money is paid, yet his anſwer muſt be taken to 


be true, becauſe the plaintiff, by not replying 


to him, has eluded him of the benefit of his 


proof; but upon payment of coſts he may re- 


ply to the other defendants. Banker v. Myld, 
1 Ver. 140. Tall „5 | 5 
No decree can be made againſt a man's anſwer, 


tague v. Bath, 3 Chan. Ca. 123. 

If a man gives a general anſwer, and a par- 
cular queſtion be aſked, which 1s anſwered in 
the general anſwer, yet he muſt anſwer particu- 
larly. - be . 

If a wife puts in a ſeparate anſwer, without 


gas v. Talbot, Trin. 11 Geo. 1. | 


'or putting in a ſcandalous anſwer. 2 Chan. Rep. 
586. | | | 


aw againſt the defendant. 1 Vent. 212. 
If a defendant is in contempt for not anſwer- 
ng, and on motion obtains time, if it be nor 
expreſly ordered that proceſs of contempt ſhall 
l'ay, Rey may proſecute for not anſwering. 
| Defendant upon his oath ſhall be diſcharged of 
ums under 40s. 2 Chan, Ca. 209. | 
Anſwer may not be amended after iſſue joined, 
jet it has ſometimes been done. 1 Chan. Ca. 


29. i 
Anſwer - 


upon the proof of one witneſs. Earl of Moun- 


leave of the court, it is irregular. Duke of Chan- 


A defendant was ordered to pay plaintiff 100 J. 


An anſwer in a court of equity is evidence at 


3 


Gy 


Okt Dilclatmers. 
Anſwer of a Jew, ordered he ſhould be ſworn 


upon the Pentateuch in preſence of plaintif”; 


clerk.” Vern. 263. 
 Fhe' wife's anſwer not prefudickil to the huf. 


bai; where he denied the truſt; and ſhe con- 


feſſed i it, and one witneſs proved it, yet the bil 


was diſmiſſed. 2 Chan. Ca. 39. 
Executor muſt either admit aſſets to anſwer 


the 5 demand, or ſet forth Particular 


On a bill to eſtabliſh an agreement for ſe. 
parate maintenance, the huſband not obliged 


to diſcover act of hard uſage to his wife, 1 Ver. 


204. 
Though an anſwer generally conchides only the 
defendant that anſwers; yet where one defen- 


dant hath anſwered, and others refuſed, there 


are inſtances wheteia the court hath determined 
that the reſt ſhould be bound by the anſwer of 


the other. 


[For more of anſwers, vide 2 Vo. Abr. Eg 
66. * | 


Of diſclaimers. 


A Diſclaimer is, where a defendant upon oath 
by his anſwer denies that he hath, or claims 
any right or title to the thing demanded by the 
plaintiff*s bill; and diſclaims, i. e. renounces all 
claim or pretence of title thereto. . | 

And in ſuch caſe, if it appear the plaintiff 
bill was exhibited againſt the defendant only for 
vexation, the court will diſmiſs it, and give colts 
againſt him. 

But if the plaintiff had any probable cauſe ot 


reaſon | to induce him to exhibit his bill _ 
uch 


Okt Diſclaimers. 


ſuch defendant, he may, if he pleaſes, by motion 


or petition, pray a decree againſt the defendant, 
and all claiming under him fince the time of ex- 
hibicing the bill; but this I think is ſeldom de- 


creed but on payment of the defendant's coſts. 


If one be named a defendant in a bill among 
other material defendants, who no ways pretends 


any right to the matters in queſtion, and he there- 
upon diſclaims, he may, after ſuch diſclaimer, 


upon a motion or petition to that purpoſe, be ex- 
amined as a witneſs in the cauſe; for it ſhall be 
preſumed his name was inſerted in the bill, with- 
out other cauſe than only to take away his teſti- 
mony. | . 

And where a defendant diſclaims generally to 
all the matters in the bill, the plaintiff is not 
to reply; if he does, and ſerves the defendant 


with a ſabpæna to rejoin, the defendant may have 


coſts againſt him for the vexation to be taxed. 
But if the diſclaimer be only to part of the 


matter in queſtion, but as to the other part there 


is an anſwer, in ſuch caſe there may be a replica- 
tion to that part that contains the anſwer. 


l 


vor. I. Aa CHAP. 


353 


Oe — 


W s 
n 2 

4 . : IT Rr i 
„ 


— ate I 
„ 
. 


5 * . 
AER. any 
1 
l > 


_ A tes N . 1 N — 
LH le * E 3 
FR, F e <3" - 
4 & "<p Op 3 
2 


32 
* 3. 
a, 


"45 n LS 23 
— 3 5 - 
* 2 8 
3 
IN 


0 
Nen os; 


LY 
a — 
re 
— [2 W 1 
N 
A F 
e N — 


hay 5 a 
5 . 


. 
TA. bs 


ne 2 oF” 
. 9 7 
f* oh. wth —— . 


- 
—_— a. 


5 5 : ” > wes 
8 
* „ 


1 — 
3 
2 by 2 * 4s 4 
2 


. 


————— — ʒũ—ä — — — 119-19 th v ren 
8 1 rr 2 —_— — 7 88 2 2 me h II, * — — E. Sr 
£57 . 8 — 8 1 
y 7 4 _— Py” — 1379 


FFT 
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of exceptions to anſwers and reports ; of far 
ther or better anſwers; with heart "gs upon 


bill and anſwer. 


XCEPTIONS are the allegations of 2 
| party in writing, alledging that ſome plead- 
ing or proceeding in a cauſe is inſufficient, or not 
ectly anſwered, in a certain 2 7 or oo 
particularly expreſſed and ſet forth in ſuch excep 
tions, and they muſt be figned by counſel. 

Lord Chancellor held, that when the court 
orders that the plea ſhall ſtand for an anfwer with. 
out ſaying more, it muſt be intended a fufficient 
_ anſwer, an inſufficient anſwer being as no anſwer. 
Wherefore this being taken to be a ſufficient an- 
ſwer, and no exprefs liberty to except, the order 
that was made to refer the exceptions, and the ex- 
ceptions themſelves were diſcharged. 3 Will. 
Rep. 240. Sellon v. Lewen, - 

If there is a demurrer to part of the anſwer, 
and an inſufficient anſwer to the reſidue, yet the 
plaintiff cannot except until the demurrer is argu- 
ed; but if the defendant anſwers to a bill as to 
matter of diſcovery, and pleads only as to relief, 
the plaintiff may except to any matter of diſco- 
very before the plea argued; becauſe it is plain 
that no matter of diſcovery is covered by the 
plea. 3 Will. Rep. 326, 327. 

It an anſwer be inſufficient in one or more 
points, the plaintiff may except thereto, and force 
the defendant to put in a better anſwer. 

Where cauſe is ſhewn for a continuance of an 


injunction upon exceptions filed to the ſes; 


Dt Exceptions, Kc. 
and where the court puts. the party upon procu- 


ring the Maſter's report in four days, as is always 
done in ſuch caſes, there the party is to take out 


and ſerve his warrants with all 18 diſpatch, 
and a day's notice to attend is ſufficient; as, if the 
warrant be taken out in the morning, to attend in 
the evening, becauſe the party has but our days 
to procure the report, and if he fail. therein he 
loſes the benefit of his order; but where the 
Maſter cannot finiſh his report in four days, the 
Solicitors uſually agree that the Maſter ſhall 
date his report as within the four days, and give 
him a little longer time to conſider of it; or the 
Maſter may certify that the time is too ſhort, and 
the court upon reading ſuch certificate will 
allow ſuch further time as the Maſter ſhall cer- 


tify he wants. 


But if the anſwer be good to a common intent, 


the plaintiff muſt reply, and prove the matter of 
his bill to be true, if he can, and not inſiſt upon 
the inſufficiency of the anſwer ; but this muſt be 
intended of things tranſacted publickly, whereof 
there may be a general cognizance ; for of mat- 
ters done by the defendang privately, or reſting in 
his own knowledge only, he ought to anſwer par- 
ticularly and certainly. oY 

And theſe exceptions are drawn, or at leaſt 
peruſed and ſigned by counſel: And the practice 
in filing exceptions touching the inſufficiency of 
anſwers, is to deliver them by the plaintiff”s clerk 
in court, ſo ſigned on unſtamp'd paper, to the 
defendant's clerk in court, or his clerk or agent, 
at his ſeat, firſt marking them at the top with the 
day of the month and year when delivered; and 
this is called filing exceptions. | 
Warrants given out by the Maſter muſt be 
| ſerved on the adverſe party's clerk in court, by 
delivering a copy hereof to the clerk in perſon 
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Ok Exteptions, and 


or leaving a copy with his clerk or agent at his 


ſeat in the Six Clerk's Office, which is the known 
office for doing buſineſs; and it ought to be ſerved 


there while the office is open, and. left with the 
clerk and agent as above; for the bare leaving it 
at the feat when no body is there, and which i 
many times done, is no ſervice; and the office 
18 generally open till between eight and nine at 
night; for in this caſe the clerk has time to ſend 
early notice to his client that night, heren 
ſometimes it happens warrants are not left till 
ten or eleven at night, and even at the houſe of 
the clerk. in court, which is never, if inſiſted on, 
eſteemed as good ſervice; for the client can have 


no notice till next morning, when perhaps he may 


be gone out on other bulwels and conſequently 
has not due time to prepare a defence, there be- 
ing only a day intervening; and this is to the end 
that the adverſe party may have time to prepare, 
which he could never do unleſs chis rule was ſtrict 
obſerved. 

This rule of ſerving warrants generally holds 
good in all caſes; but as there is no general rule 
without an exception, ſo there is an exception to 
this; for where a party is put on procuring the 
Maſter's report in four days, here a day*s notice 
is ſufficient to attend. | 

But no exceptions can anus be taken to an 
anſwer after replication ; for thereby the anſwer is 
admitted ſufficient; yet in ſome caſes the cout! 
will order che replication to be withdrawn, and 
the exceptions received. 

if the defendant anſwers to a bill as to matte 
of diſcovery, and pleads only as to relief, the 
plaintiff may except to any matter of diſcovery 
before the plea argued. 3 Will. Rep. 327. 

If an anſwer. be filed in Term, the plaintif 


* 


muſt deliver his exceptions the ſame Term, or 


within 


U 


\ 
10 


further uilwers, &c. 
within eight days after: But if the anſwer be filed 


in the Vacation, the plaintiff hath eight days after 


the beginning of the next enſuing Term to put in 
exceptions; and they cannot be put in afterwards 


in either caſe, without an order or conſent of the 


other ſide, the clerk in court refuſing to receive 


them; which if he does, an order may be ob- 


tained either on motion or petition, and ſerved, 
and the exceptions delivered at the ſame time: 
And the defendant has from the delivery of the 
exceptions eight days to conſider whether he will 
ſubmit to anſwer; and if he does ſubmit, he muſt 
pay twenty ſhillings coſts; but if not, an order 
may be obtained to refer them to a Maſter to look 
into the plaintiff's bill and defendant's anſwer, and 
the plaintiff*s exceptions taken thereto, and certify 


whether the defendant's anſwer be ſufficient in the 


points excepted to, or not. And if the defendant 
do, within eight days after delivering exceptions, 
ſubmit to anſwer, and do amend his anſwer (if 
he lives in London, or within ten miles thereof) in 
eight days after he has ſubmitted to anſwer; but 
if he lives twenty miles, or further, from London, 
he uſually craves a commiſſion for taking his fur- 
ther anſwer, and has till the firſt day of the en- 
ſuing Term to take and return his anſwer; and 
ſuch ſecond anſwer being filed, and twenty ſnil- 
lings coſts paid to the plaintiff's clerk in court for 
ſubmitting to put in a better anſwer, and ſuch 
ſecond anſwer being ſufficient, the plaintiff may 


then go on and reply to ſuch anſwer ; but if the 


defendant refuſes to ſubmit to anſwer ſuch excep- 
tions, the exceptions, on motion or petition, are 
to be referred to a Maſter; who is to certify whe- 
ther the anſwer be ſufficient or not. The plaintiff 


cannot refer exceptions to a firſt anſwer till eight 


days after they are delivered, and not ſubmit- 
ting to put in a further anſwer: But on a ſe- 
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Ok Exceptions, and 


b cond inſufficient anſwer they may be referred in. 


mediately. | ? By es | 
The plaintiff muſt ſerve the defendant with 
2 warrant to attend on theſe references, which i; 
to be ſerved perſonally, or on his clerk in court, 
two days before arguing the exceptions; and if 
he does not attend, which generally happens, the 
Fe may take out another warrant z and if 
e does not attend then, the Maſter may, in 
ſtrictneſs, on oath of ſerving the ſaid two war. 
rants on the defendant's clerk in court, make x 
report ex parte, of the inſufficiency of the faid 
anſwer : But the Maſter will ſometimes order 3 
third warrant to be taken out, and if he fail 
then to attend, then, on oath of ſerving the three 
warrants, as before, the Maſter will make a re- 
port as before ; but the defendant for moſt par 
Appears. ; | | | 
The inſufficiency appearing on the exceptions, 
is to be inſiſted on; and no new exceptions can 
be put in. £ ET . 
No new commiſſion, by the ſtrict practice of 
the court, ſhall be awarded for taking any ſecond 
anſwer unleſs by order, on affidavit made of the 
party's inability to travel, or other good cauſe to 


_ farisfy the court touching the delay, and firſt pay- 


ing the coſts of ſuch inſufficient anſwer; or by 
the conſent of the plaintiffs clerk for expediting 
the cauſe; but no ſuch ſecond commiſſion 1s uſually 
conſented to. | 

- If the firſt anſwer be reported inſufficient, the 
defendant is to pay forty ſhillings coſts; and if 


taken in the country by commiſſion, two pounds 


ten ſhillings; three pounds for a ſecond anſwer ; 
four pounds for a third ; five pounds for a fourth, 


Ec. And the fourth anſwer being reported in- 


ſafficient, the plaintiff may move, on the Maſter's 
report filed, thar the defendant may ſtand 6 
mitted 


E ˙ w . as ww T7. 


mitted; and the defendant ſhall not be diſcharged 
till he has put in a full and ſufficient anſwer, and 
paid the coſts of the contempt. 


F This rule of committing defendant is ground- 


ed on good reaſon, becauſe in this caſe the party 
may be held in hand a year or more before he 
arrives at a perfect anſwer, which the courc will 
never indure. 

But if the anſwer be reported ſufficient, the 
plaintiff ſhall pay the defendant forty ſhillings 


colts. 
If the Maſter reports the anſwer inſufficient in 


one ſingle exception, the defendant muſt except 


to the report, or ſubmit according to the report; 


if he doth not except, but ſubmits to anſwer over, 


he muſt take care to put in a full anſwer, for ha- 


ving ance ſubmitted to anſwer over, he has allowed 


the judgment of the Maſter to be good againſt 
him; and in this caſe he ſhall not inſiſt by his 


ſecond anſwer that he ought not to anſwer the ex- 


ceptions; nor ſhall he in caſe of a ſingle excep- 
tion afterwards except to the report, and bring it 
on for the judgment of the court, whether he 
ought to anſwer over or not; for this he might 
and ought to have done at firſt, and there he would 
have had the opinion of the court whether his firſt 
| anſwer had been good or not, which upon his 
ſecond anſwer he can never have, becauſe he has 
concluded himſelf by ſubmitting to anſwer accords 


ing to the report. 


But it is conceived this rule does not hold good 
in all caſes z for where the Maſter reports the an- 


ſwer inſufficient in three or tour, or more excep- 
ticns, it often falls out that one or more of theſe 
exceptions are fatal to the party; and ſo it * 
appear if the party excepted to the report; 

therefore in theſe caſes the party may — to 


auſwer over as to ſuch of the exceptions which he 
A 24 believes 


further Anſwers, &c. Tp 
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Pt Exceptions, and 
believes to be againſt him ; but as to the others, 
if he is adviſed that his firft anſwer is full in thoſe 


points, or if they are of ſuch a nature as ought 
not to be anſwered, or altogether immaterial, the 


defendant in theſe cafes may, notwithſtanding he 


has put in a farther anſwer to the report, after- 


wards except thereunto, and have the opinion of 


the court thereon; and it was never held that he 
was in that caſe concluded by the report, or bound 
to anſwer according to the report, a 

If the firſt anſwer be reported inſvfficient, the 
defendant, if he anſwers again without excepting 
to the report, muſt anſwer all the points reported 
inſufficient, although the ſame exceed the charge 
in the bill; and the plaintiff, in ſuch caſe may allo, 
by motion or petition, obtain an order to amend 
his bill without coſts, amending the defendant's 
copy of the bill. 1 Chan. Ca. 60. Eg. Ab. 35, 
ca. 6. 

And if a firſt or ſecond anſwer be inſufficient, 
proceſs of attachment, &c. for want of ſuch an- 


ſwer, ſhall go on as it was before. 1 Chan. Ca. 
238. Eg. Ab. 351. ca. 6. e 
When a defendant is in contempt for want of 
an anſwer, and an inſufficient anſwer is put in, that 
1s no anſwer at all; the plaintiff is nor to begin 


his proceſs de novo, but go on regularly from the 


Jaſt proceſs. Lady Abergapenny v. Lady Aberga- | 


wenny, Select Caſes in Chan. 5. 
When an anſwer is apprehended ſufficient, and 
the exceptions thereto invalid, the plaintiff, not- 


_ withſtanding, may take exceptions to the Maſter's 


report, ſigned by counſel, and file ſuch exceptions 
with the ſenior regiſter, on a double ſixpenny ſheet 
of ſtamp'd paper, upon which you muſt make a 
depoſit of five pounds with ſuch regifter ; and you 
may, on ſuch regiſter's certificate, get an order, 
upon petition to the Chancellor, for ſetting them 


_ down 


— cus yin MY 


further Anfwers, &. 
down to be argued. And if the party excepting 
does not petition and obtain ſuch an order, then 
the other ſide may do it; and in the mean time 


both ſides may prepare their briefs for counſel, for 


arguing the exceptions to the report. ; 


* 
. 


But the Maſter's report is concluſive, unleſs 


either party take exceptions to it, which is often 


done on depoſiting five pounds with the regiſter, 


if it be a general report, which depoſit muſt be 
paid to the other party if the exceptions are over- 


ruled; but if they are allowed, then to him who 
made the depoſit, and on reports touching ſuffi- 
ciency of anſwers, ten ſhillings, for every excep- 
tion or diſtinct branch of an exception, which on 
arguing ſhall be over-ruled as frivolous and imper- 


tinent; and for ſuch as ſhall be waved and not 


opened, ſometimes ten ſhillings. And theſe ſums 
ſhall be paid over and above the depoſit, if the 
report be affirmed; or out of the depoſit, tho 
the report be altered. = _ 
But it isdiſcretionary in the court to order more ; 
and on arguing the exceptions, the court ſometimes 
orders that each party bear his own coſts, 5 
If the exceptions, or any of them, are upon 
arguing thereof, after the hearing, held good and 
ſufficient, the court, in that caſe uſually orders the 
Maſter to review and alter his report in thoſe par- 
ticulars. 1 9 
Note; If exceptions are found againſt a defen- 
dant upon an anſwer, he muſt pay the coſts, and 
put in a better anſwer; and the plaintiff may have 


one ſubpæna for coſts, and another to make a better 


anſwer, which are always returnable immediate ; 
and this laſt ſabpæna is uſually ſerved upon the de- 
fendant's clerk in court, and the other muſt be 
ferved perſonally on the defendant, and the coſts 
demanded of him : And if the exceptions be upon 


another matter, the court determines them upon 


hearing 
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| pertinent, if the 


Df Exceptions, and 

hearing them argued; or ſends the parties back to 
the Maſter to review his report. EI 

After exceptions taken to an anſwer, and the 
defendant ſubmits to put in a farther anſwer to 
thoſe exceptions, or the Maſter reports the anſwer 
to be infufficient, and the defendant puts in a fe. 
cond anſwer, no new exceptions- can be taken to 
the ſecond anſwer z but if the plaintiff is adviſed 
that the ſecond anſwer is alſo inſufficient, he may 
either move or petition the court, and obtain an 
order that it may be referred to the Maſter to ſc 
if the ſecond anſwer be ſufficient in any the points 

epted unto, or not; and if the Maſter reports 
the ſecond anſwer inſufficient, the defendant muſt 


a pu in a third anſwer, unleſs he exoepts to the 


aſter's report, as before. | 

There are other caſes where exceptions are tak 
to the anſwer, and where the party has not an- 
ſwered them at all, but inſiſts on his right, and 
that he is not bound nor ought ta anſwer them; 
and in this caſe the Maſter generally reports ac- 
cording to the exceptions, becauſe they will not 


take upon themſelves to judge how far the defen- 


dant ought or ought not to anſwer, but leave it to. 
be determined by the court; and when it comes 
on upon an exception, the court frequently diſ- 
penſes with defendant's not anſwering the excep- 
tions, where immaterial or matters of title. 

Exceptions may be likewiſe taken to a report, 
either in lunacy or bankruptcy. . 

Care muſt be taken in drawing exceptions, that 
no miſtake happen therein; for no new exception 
is to be added. | | | 

An anſwer being reported not ſcandalous or im- 

ani except to the report, he 
muſt ſhew ſpecially wherein it is ſcandalous or im- 
pertinent, and not fay generally that it 1s either. 
—(So in caſe of inſufficiency,) in order that what 
To a 


further Anfwers, Sc. 


s fo pointed aut may be expunged, 2 Will. Rep. 


© > | | | 
If a bill or anſwer be referred for ſcandal, and 


reported by the Maſter to be ſcandalous, if the 


Maſter has once expunged this ſcandal, the party 
cannot then except to the report, becauſe when 


the ſcandal is ſo expunged it cannot appear by the 


record what that ſcandal was; and it was the 
party's fault that he did not except to the report 
looner. 2 Will. Rep. 181, 182. 92 


On exceptions to an anſwer, the defendant ha- 


ving ſworn he received no more than the ſum of 
to his remembrance, it was allowed to be 
a good anſwer. 1 Vern, 40. 

If the plaintiff excepts to the anſwer, and the 
exceptions are referred, and the Maſter certifies 
the anſwer inſufficient in the points excepted to, 
and then the defendants fully anſwer the charges 


of the bill 3 and if it happen that the exceptions 
exceeded the charges of the bill, and the Maſter, 


upon a reference of the ſecond anſwer, reports 
that inſufficient likewiſe in the points excepted to, 
and the defendants except to the report, and inſiſt 
that they had anſwered well, having anſwered all 
the matters of the bill, yet they are alſo to anſwer 
all the matters of the exceptions as well as of the 
bill, they not having excepted to the firſt report. 
Criſp v. Nevile, 1 Chan. Ca. 60. 1 
Defendant having anſwered the bill, cannot 
afterwards refer it for ſcandal, 2 Will. Rep. 311. 
Exceptions may .be taken to an award upon 
ſubmiſſion by order of court, x Chan. Ca. 186. 
Vern. 470. | : f 
Three deſendants put in joint and ſeveral an- 


ſwers, which are reported inſufficient; two of 


them wave exceptions, the other inſiſts upon ha- 
ving his argued z allowed. Al. 46. 


Every 
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_ anſwered, the plaintiff ought to adviſe with his 


that upon the anſwer alone, without farther proof, 


Ok Exceptions, &c. 


Every ſupplemental anſwer is parcel of the an- the! 
ſwer, and muſt be ſo alledged ; and no perjury ps 
can be aſſigned in one without the other. 2 Kt, ar 


516, 


Exceptions to an anſwer for i nſufficiency, 


Between A. B. plaintiff} 
C. D. defendant. 


In Chancery. 


Exceptions taken by the complainant 10 the 
anſwer of the- ſaid C. D. defendant, put 
in to the ſaid complainant*s bill. 


FIRST, for that the faid defendant hath not 

ſet forth (the matter you except to, and in 

like manner the third, fourth, and as many as ſhall 
be chougha proper). | 

In all which particulars the plaintiff ex- 

cepts againſt the ſaid defendant's an- 

{wer, as imperfect, evaſive and infuff- 

cient, and therefore prays, that the faid 

defendant may put in a better anſwer 

thereunto. 


Of hearings upon bill and anſiver, &c. 


A Cauſe may be ſet down to be heard upon bil 
and anſwer, provided there be matter of 
equity admitted by the anſwer ſufficient to found a 
decree upon: So that when the defendant hath 


counſel concerning the anſwer, and if he finds 


there 


- Hf pearings upon Bill, &c. 
there be ſufficient ground for a decree, then to 
proceed to hearing upon bill and anſwer, without 
farther lengthening the cauſe. | 

And if it be needful to prove one, or a few 


particular points of the bill, and to falſify one or 


two matters in the anſwer, the plaintiff ought to 
examine to thoſe points only, and not to draw in 
pleading or 1 any more than thoſe neceſſary 
points, on pain of coſts. 

But note; at this time there very rarely is filed 
a ſpecial replication, but only a general replication 
to the anſwer z and. it is at the plaintiff's diſcre- 
tion what witneſſes to examine: But if he ex- 
amines to more points than neceſſary, the court 
conſiders that at the hearing, and perhaps may 
make the plaintiff pay coſts for examining to what 
is unneceſſary. | | 


But if the plaintiff reply to an anſwer, and 


without rejoinder, or rules given for producing 
witneſſes and paſſing publication, brings the cauſe 
to hearing, the anſwer ſhall be taken wholly true, 
as if there had been no replication ; for the de- 
fendant's opportunity of proving his anſwer is 
taken from him. Vide 1 Chan. Ca. 21. SEES 

Where the defendant diſclaims, or doth not 
anſwer, but pleads or demurs, the plaintiff is not 


to reply without arguing the plea or demurrer ; 


and if he ſerves the defendant with a ſubpæna to 
rejoin, the defendant may have colts for the unjuſt 

vexation. | ” £ 
If a. deed or.will .is confeſſed by the anſwer, 
and referred to, there ought to be no replication ; 
but to proceed thereupon to a hearing on bill and 
| anſwer, And if a truſt is confeſſed by the an- 
ſwer, there needs nothing farther but to go to 
hearing; and the court will refer the accounts of 
the truſtee to be ſtated by a Maſter; and when 
that is done, decree a diſcharge of the truſtee = 
is 
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Ot Hearings üpan Bill, Kc. 

his paying tlie balance: The coſts between tlie 
parties in that caſe being uſually reſerved by the 
court until after the Maſter ſhall have made his 

If a ſabpæna to rejoin be not ſerved; &.. 
though it be ſued out, the cauſe may be heard on 
bill and anſwer. SS UT | 
The method of hearing a cauſe upon bill and 
anſwer, is generally thus: After the ſubſtance of 
the bill has been opened. by ſome junior coun- 
ſel, and the matter of equity thereof duly re. 
preſented to the court, the anſwer of the defen. 
dant is to be opened by his counſel, and muſt 
be admitted true in all points, as to the parti 
culars charged in the bill; and no other evj- 
dence is to be given than what ariſes from the 


anſwer itſelf, or being matter of record, to which 


the anſwer refers, and which is provable by the 
record : But in many cafes, though the cauſe re- 
quire no witneſſes, yet it may be neceſſary for 
the plaintiff to reply, &c. whereby the defen- 
dant will be put upon proof of his anſwer, and 
2 = wal admitted to prove the matters of 
the bill. : 1 
Where a cauſe is brought to hearing, and there 


wants proper parties, the court will order the 


plaintiff to amend his bill, and pay the coſts of 
the day to thoſe defendants chat were brought to 


hearing; which if brought on before my Lord 
Chancellor, is five pounds coſts ; and if at the 


Rolls, is three pounds fix ſhillings and eight 


Note; That an order of diſmiſſion (if duly 
ſigned and inrolled) will be a good plea in bar of 
a new bill for the fame matter. 

Lord Keeper Wrigbi declared, that where on 
a bill brought by A. againft B. C. and D. et ab, 


the defendant had examined ſome witneſſes, = 


EF. 


Ot Hearings upon Bill; &c. 
z. being now plaintiff, may read thoſe. depoſitions 
againſt 7 or = of the defendants in the firſt 


> s . 


cauſe, Prec. in Chan. 233. 


A motion was made to inſpect the exhibits 


proved in the cauſe before hearing; bur there 
being no inſtance of any ſuch order, the Chancellor 


would do nothing in it. 2 Strange 764. 


EE” 


- CHAP. VII. 
Of pleas, anſwers and demurrers. 


Plea in equity is a fpecial matter pleaded 

by a defendant to a bill, or to ſome part 
thereof, ſhewing and relying upon one 
er more facts ſer forth in the defendant's plea, as 
2 cauſe why the plaintiff ought not to be relieved 
in ſome matter contained in his bill, in bar to 
any relief or diſcovery ſought after and prayed by 
the bill, It is nothing more than a ſpecial an- 
ſwer ſhewing, or relying on one or more things 
* caufe why the ſuit ſhould either be diſmiſſed or 

d. 1 | ; 

The bill was for a ſum of due to the 
plaintiff's wife. The defendant (who was her 


brother) pleaded a releaſe made by her, upon 


kcuring to her another ſum by bond, which re- 
leaſe was executed by her as a ſingle woman, ſhe 
living as ſuch at chat time in the houſe of the 
defendant; and ' moreover that after the mar- 


riage came to be known, the huſband (che plain- 


if) had accepred imereſt, and thereby ratified 


Lord 
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Df Pleas, Anſwers and Demurrets, 

- Lord Chancellor Hardwicte Perhaps this may 
be a good defence, but it is not proper for a plex, 
A plea is proper, when as the matter of the de. 
fence can be reduced to a ſingle point, which wil 
bar the plaintiff's demand; but then it is of uſe 
. becauſe by having the judgment of the court upon 
that point, the parties are ſaved the expence of 
an examination: But where there go many cir- 


cumſtances to the defence, as in this caſe, it is df 


no fort of uſe, becauſe there muſt be an exam. 
nation afterwards whether thoſe circumſtances be 
true or falſe: And it would alſo be highly im- 
proper that the court ſhould firſt give judgment 
upon the circumſtances, and that an examination 
ſhould come afterwards. Auguſt 1739. Pleas and 
demurrers after the fourth and.laſt Seal, Lincoly's 
Inn Hall. 5 = q 

And pleas in equity are of three kinds, viz, 
iſt, a plea to the juriſdiction; 2dly, a plea to the 


perſon; 3dly, a plea in Bar. 


(1ſt) A plea to the juri/di@n muſt ſhew that 
the lands lie out of the juriſdiction of the court; 
that the matters were tranſacted, or that the party 


lives out of the power of the court, and the reach 


of its proceſs; as out of the kingdom, or in a 


County Palatine, Sc. 7 


(adly) A plea to the perſon muſt ſhew that the 
party .is. diſabled by outlawry, excommunication, 
Sc. to be relieved. - 


 (3dly), A plea in bar, as it goes more to th: 
merits, and often cauſes a diſmiſſion of the bill 
the court will ſometimes on arguing of ſuch plea, 


order it to ſtand for an anſwer. . And pleas o 
this kind are various; as acts of Parliament, 


fines and recoveries, releaſes, former decrees, &. 
purchaſing without notice; but notice muſt be 
denied, 1 Vern. 179, 2 Vent. 361. S. P. by * 
, y ; 0 


So 


mondſell. 


Ok Pleas, Anſwers and Demurrers. 
of anſwer, and not by way of plea. 2 Chan. Ca. 
„ 2 | 
Though a plea in bar be allowed, yet the plain- 
tiff may reply to the truth of it, and put the de- 


fendant on proving it, and may except to any 


other part of the anſwer. Gilb. 184. 


And obſerve, that if there be any fraud al- 
| ledged in the bill, ic muſt be denied by way of 


anſwer, and not by way of plea. 1 Vern. 185. 
The ſtatute of limitations is no plea where 


the bill charges a fraud; but then it ſhould 


be charged by the bill, that the fraud was diſ- 
covered within fix years before the bill filed. 
3 Will. Rep. 143. South-Sea Company v. Wy- 


A. (by parol) agreed to leaſe certain mines for 


twenty-one years, in purſuance whereof plaintiff 


entred and ſought for lead, and now ſued for a 


diſcovery and performance of the agreement: De- 


fendant pleaded the Statute of Limitations z and 


that the plaintifF after his entry quitted the mines, 
and never inſiſted on his bargain till defendant had 


diſcovered the lead. Benefit of the plea faved to 
the hearing. 2 Vol. Abr. Eq. 76. C. 36 

In the caſe of the Souib. Sea Company, in 
whom the eſtates of the late Directors are veſt- 
ed by act of Parliament, where the Statute of 


Limitations might have been pleaded againſt 
the late Directors, it is pleadable againſt the Com- 
pany, who ſtand but in ſuch Directors place. 


Ibid. . | 

So where though the aſſignee of the effects 
of a bankrupt claims under the act of Parlia- 
ment, yet as the Statute of Limitations might be 
pleaded againſt the bankrupt, by the ſame reaſon 
it is pleadable againſt ſuch aſſignee. 3 Will. Rep. 
th. | | 

Vo. +. B b A 
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370 Of Pleas, Anſwers and Demurrers, 


Note; Plea of A plea to the juriſdiction, or in diſability of 


— uy the perſon, muſt be upon oath. And all pleas 


2 Vern. Ca. 33- and demurrers muſt be ſigned by datt, and 


Contra of a pl 
of outlawry, Alſo pleas of matters of record. 


with the com-. A plea of privilege muſt be par in upon oath, 


mon averment 
of the identity 2 Vern. Ca. 80. 


«ren! Len, ſtated i a good plex but if ther be 
in on the other any agreement to rectify e it ſhall not 
be was ner che conclude though under hand and ſeal. 2 Freem, 


he was not the 
ſame perſon. Rep. 183. 5655 


eder te eil If plaintiff replies to the defendant's plea, he 


order to avoid 


pleas of outlaw- thereby admits it to be 
ry, the planti®. lll fot a modus — Defendant pleaded a verdict 


may make all 
—— and judgment obtained by him in an action of 


outlawriesagainſt d ebt u _ Stat. 2 Ed. 6. againft one of the now 


him defendants, 
plaintiffs; tenant of parcel of the land; and that 


Lord W. owner of the lands, endeavoured then to 
ſupport the pretended modus in behalf of himſelf 
and tenants. Plea allowed. Finch 13. | 


Bill againſt the Clerk of the Sinners Company 


to —.— books of account of the Company; 
he pleads that at his admiſſion he was ſworn not 
to ſhew or deliver ſuch books without conſent of 
the Maſter and Wardens, and his plea allowed, 
Finch 24. 
Statute of Limitations pleaded in bar to a bill 
brought for a ſatisfaction of 200 J. paid by plain- 


tiff's huſband for the uſe of defendant's huſband, 


as appeared by a note or letter from him to plain- 
tiff's huſband. _ Plea over-ruled. Finch 14. 


A releaſe ſubſequent to a decree pleaded. Vide 


Gilb. Rep. in Eq. 184. © 

' Reconciliation: wich the huſband after elope- 
ment with an adulterer pleaded in behalf of 28 
and plea allowed. 3 Will. 269. 

And pleas in bar of matters in pais, are to be 


upon oath, except the matter of the bar be incl, 
an 


A 


the b 


ot Pteas, Anſwers and Demutrers. | 371 


2nd fo full a bar, that the bill requires no further 
anſwer; the whole is generally ſet forth by way 
of anſwer, and then ſo much of it as goes in bar 
being relied upon, by way of plea; and this is 
iatitled, The plea and anſwer of the defendant. _ 

Or the defendant may plead the matter proper 
in bar, and then add, by way of anſwer, what 


further is neceſſary as to fraud, Sc. charged in 


the bill. 2 Chan. Ca. 161. 


If the defendant's time for anſwering is out, 


and he upon motion or petition obtains further 
time to anſwer only, without ſaying that he 
may be at liberty to plead, anſwer or demur 
0 the plaintiff*s bill; he ſhall not in this caſe 


(though he may afterwards, upon adviſing with 
counſel, find reaſon to plead or demur) put in a 


plea or demurrer without obtaining an order for 
that purpoſe. * 

A plea cannot be taken upon a general com- 
miſſion to take an anſwer only: But if the defen- 
dant obtain an order for a commiſſion to plead, 
anſwer or demur, he may take and return a plea 
and demurrer by ſuch commiſſion, or an anſwer 
and demurrer, or an anſwer only. 


After a -proclamation returned, no plea or de-. 


murrer can be pur in or returned without leave of 
the court; but if put in, it will be diſcharged on 
that ſuggeſtion: Therefore the defendant who 
deſigns to plead or demur, ſhould take care that 
he be not guilty of delays; and would do well 
in applying to counſel immediately. Vide Ord. 
Chan. 121. Fs OR 9 

Note; Where there are matters alledged in 


a bill to which the bar of the plea or demurrer 
reaches not, or ſome circumſtances relating to the 
matter in bar that require a particular anſwer; as 
fraud, Sc. the defendant muſt anſwer upon oath 


4 to thoſe, and then ſo much as goes in bar is 
b relied 


* 
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relied on by plea or demurrer; and this is intitle 
The plea and anſiver of the defendant; or, The ple, 
anſwer and demurrer of the defendant. 

If the defendant is doubtful, whether if he 
plead the matter of his defence, the plea yil 
be allowed by the couft ; he may ſhew the whok 
matter by anſwer, and then inſiſt and rely on i, 
almoſt as if he had pleaded it, only he is not to 
call it his plea, nor have the benefit thereof til 
hearing. . ls 2 

Tf after a ſuit commenced at common law, 
any other inferior court, a bill ſhall be exhibited 
in this court to be relieved for the ſame matter, 
the dependar.cy of a former fuit ſhall be admitted 
as a good plea, and the defendant is not to be put 
to motions for an election or diſmiſſion; and that 
plea ſhall be proceeded in as in caſe of a plea of 
a former ſuit depending in this court for the fame 
matter. 

Where a defendant pleads the pendance of a 
former ſuit in another court for the ſame matter, 
if it is in any of the courts of Ireland, or here in 
England, on coming in of this plea, the plaintiff 
may and ought to obtain a reference to the Maſter, 
and to procure his report, that the former ſuit is 
not in the ſame matters; and in ſuch cafe the 


plea is to be over-ruled, or the defendant may 


bring on his plea; and if it is well pleaded, and 
both ſuirs appear to be for the ſame matter, the 
plea is always allowed. . 

Where the plaintiff apprehends the plea to be 


good, though not true, he may reply to the plea, 


and take iſſue upon it, and proceed to examine 
witneſſes as in caſe of an anſwer; and in this caſe 
where he replies to a plea before it comes to be 
argued, it is always an admiſſion of the plea as if 
it had been argued and allowed, only the defen- 


dant is put to the proof thereof, and fo he may. 


when 


Ot Pleas, Anſwers and Demurrers. 


his plea, the bill muſt be diſmiſs'd on hearing. 
So if the plaintiff amends his bill before he argues 
the plea, it is an admiſſion of the goodneſs of the 
plea, as if the ſame had been allowed on arguing. 
So likewiſe of a demurrer. 


fal the plaintiff's counſel apprehends will not hold 
good, then when the defendant hath enter'd it 
with the regiſter (which muſt be in four days after 


Lord Chancellor; you may prepare your briefs of 
| the bill and plea, and get your counſel ready for 
arguing. | 
But if a defendant does not enter his plea 
within four days after filing, it 1s over-ruled of 
courſe, and the plaintiff, on the regiſter's certi- 
ficate of its not being entered, may take out a 
ſubpæna for coſts as of over-ruling a plea, and 
another ſubpæna againſt the defendant for ma- 
king a better anſwer: And the ſame ſhall not 
afterwards be admitted to be ſet down or de- 
bated, unleſs upon motion it ſhall be ordered by 


i 


the court. | 
All pleas in general ought to be entred with the 
regiſter four days after the filing of the plea. 


If the defendant does not petition to ſet down | 


the plea to be argued, the plaintiff may perition 
and obtain an order from my Lord Chancellor for 
that purpoſe. | | 
When a reference is made to a Maſter, of a 
plea of pendancy of a former bill depending for 
the ſame matter, if the Maſter reports, that both 
bills are for the ſame matter, the plea ſhall be 
allowed, and the party is intitled to coſts. —The 
plea cannot be ſet down to be argued, for then 
there would be two dilatories ; but the plea is ipſo 
| ä fatto 


when it is argued and allowed; and if he proves 


If the defendant put in a plea, which on peru- 


filing) and after an order is obtained for procuring 
the ſame to be ſet down to be argued before the 
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demurrer. 


fecoyered by ſalpæna; but if over- ruled, or or. 
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faffo over-ruled ; and thereupon the party takes 
out a ſubpena for five pounds cofts, in like man- 
ner as upon the arguing of a plea. But in the 
preſent caſe, the Maſter made a ſpecial report, 
tha: the former bill of revivor was brought for 
the ſame matter, and by the ſame plaintiff ; but 
by a different. deſcription, as being in a different 
right; therefore the court muſt determine, f and 
the rule as to coſts on the plea varied. Vide Bar- 


nard. 84. Huggins and The York Buildings Con- 


pam. 12 200. 
The defendant who pleads ought to be careful 
in the caption thereof; for if the commiſſioners: 


return, This anſwer was taken, without the words, 


The anſwer and plea of the defendant was du 
taken, and the defendant was fworn thereto upon 
his corporal oath upon the Holy Evangeliſts, &c. 
the plea will be rejected, becauſe it doth not 
thereby appear that the party was ever ſworn 
to the plea; but the court oftentimes indulges 
the party-to amend the caption, looking on it 
rather as a miſtake of the. commiſſioners, than 


a fault of the defendant, Vide 2 Chan. Ca. 208. 


A defendant may plead to part of a bill, 
and anſwer to the other part; or may plead as 
to part, demur to another part, anſwer to the 
reſidue. 1 5 * 

A defendant cannot demur and plead to the 
ſame part of the bill, for the plea over-rules the 
On time given to anſwer, defendant may put 
in a plea, for that is as an anſwer, and on oath. 
3 Will. Rep. 80, 8 1. | | = 
Either ſide may, upon petition to my Lord 
Chancellor, ſet down the plea to be argued ; and 
if on arguing thereof it is allowed, the plaintiff is 
to pay five pounds coſts to the defendant, to be 


dered 
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dered to ſtand for an anſwer without. liberty to ex- 
cept, then the defendant pays five pounds coſts 
to the plaintiff: But where the words are, To ſave 
the benefit of the plea till hearing ; no other uſe I 
think could ever be made or found by theſe words, 
but that they ſave the defendant: coſts for over- 
ruling his plea: And this ſeems to be, where it 
is doubtful to the court whether there be not ſome 
equity againſt the matter pleaded; and therefore 
the court often makes uſe. of theſe words. Yet 
where the plea is very faulty or nought, though 
the court often ſaves the benefit thereof till hear- 
ing, yet they declare it ſhall not ſave coſts. 


Plaintiff's bill ſuggeſted, that defendant had 


lent him money, and that he had truſted the de- 
fendant to compute the intereſt, that there was a 
miſcomputation, and that plaintiff had paid more 
than was due; therefore the bill prayed, that de- 
fendant might ſet forth how much intereſt was due, 
and how much was over-paid : Defendant pleaded 
the ſtatute againſt uſury, as to legal intereſt ; de- 
fendant ſhall not anſwer as to the legal intereſt, 
but he ſhall anſwer to what he did receive more 
than the intereſt. Plea over-ruled as to all but 
the words legal intereſt. 2 Vol. Abr. Eq. p. 70. 
Lak: VV . 2 

Plea of a purchaſe over- ruled for not anſwering 
to the mortgage. Giib. 188. 18 

In the pleading of a purchaſe, or a mortgage, 
defendant ſhould plead that the ſeller or mortgagor 
was, or pretended to be, ſeiſed in fee. 3 Vill. 
281. | 

Bill of review and error aſſigned in the decree. 
Plea and demurrer thereto. Finch 36. 

Bill by adminiſtrator for diſcovery of the per- 
ſonal eſtate. The defendant pleads, that the ſup- 


poſed inteſtate made a will, and produced it, and that 


plaintiff was privy to it, and was cited in the ſpi- 
5 ritual 
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ritual court to prove it.— Plea over-ruled, as con. 


taining no equity why defendant ſhould not an. 


ſwer to the diſcovery of the eſtate. 1 Vern. 10). 
—But where the whole matter is properly in the 


conuzance of the ſpiritual court, ſuch demurrer al. 


lowed. Finch 218. | 
Outlawry is no good plea to a bill brought by 
an executor. Killigrem and Killigrew, 1 Vern. 184. 
A former bill depending was pleaded in bar of 
a ſecond; but though both bills were of the fame 
nature and effect, yet as the latter had ſome new 
matter, ordered, that being the plea was good, 
the plaintiff ſhould pay the uſual coſts of a ple 
allowed, but the 3 to anſwer the ſecond 
bill, and the former bill diſmiſſed with twenty 
ſhillings coſts, Crofts and Wortley, Mich. 26 Car. i. 
1 Chan. Ca. 241. | 
The bill being to have an account of a truſt, 
the defendant pleaded he was intruſted for three 
children, viz. for the plaintiff and his two bro- 
thers, and that the other two not being made 
parties, he was not bound to anſwer for other: 
wiſe he might be thrice called to an account for 
the ſame matter; and the plea was allowed. Hanne 
and Stevens, 1 Vern, 110. 
The plaintiff intitles himſelf as adminiſtrator; 
the defendant pleads the plaintiff is not admini- 
ſtrator; it was objected, this was a negative plea: 
Per cur. Allow the plea, it is a good plea in abate- 
ment at law. Win and Fletcher, 1 Vern. 473. 


A purchaſer muſt plead that he had no notice. 
Creſſet and Kettleby, Hill. 1683. 1 Vern. 219. 
Detinue of Charters is a good plea at law in 


bar of an account, and ſo it is in equity. 2 Vern. 


In a plea of purchaſe it is a ſufficient denial of 


notice to ſay, that at the time of the purchaſe he 


had no notice, without ſaying, at any time be- 
Rb, fore; 


22 23 
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fore; for if it is proved he had notice before, he 
is liable to he convicted of perjury. 3 Vill. Rep. 

243. Jones 'v. Thomas, I 1 55 

In all caſes of a plea of purchaſe or marriage 
ſettlement, notice muſt be denied though not 
charged by the bill; and it may be ſufficient to 
deny it either by plea or anſwer notwithſtanding 
the objection that it ought to be in the plea, ſince 
all the defendant has to do is to prove his plea 
for the defendant is not to prove a negative, viz. 
that he had no notice; however it ſeems beſt to 
deny notice both in the plea and anſwer. By Lord 
Parker, Aſhton and Curſon, Hill. 1719. S. P. By 
Lord King, Weſton and Berkley, 17 July 1729. 

3 Will. Rep. 244. 2. | 
A plea of a purchaſe was over-ruled for not an- 
| ſwering to the mortgage. Meder and Birt, Gilb. 
rn OT. | | 
| T'wo of the defendants being officers of the 
Exchequer, plead the privilege of the Exchequer ; 
but the plea was over-ruled, becauſe there was a 
third defendant, who had no right of privilege. 
Fanſhhaw and Fanſhaw, Trin. 1684. 1 Vern. 246. 
In pleading the Statute of Frauds, it is neceſſary 
to ſay that the agreement was not reduced into 
writing. Prec. in Chan. 535. | | 

There was a parol agreement for a leaſe of 
twenty-one years, upon which the leſſee entred, 
and enjoyed for ſix years; and then the Earl 
brought a bill againſt him to compel him to exe- 
cute a counterpart for the reſidue of the Term. 
The leſſee pleaded the Statute of Frauds and Per- 
Juries, which on argument was over-ruled, the 
agreement being in part carried into execution. 
2 Strange 783. 

The Statute of Limitations is 20 good plea 
where the eſtate in law is in truſtees. 2 Med. Ca. 
LH... FE 

A 
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A decree was made in the court of. Exchequer 
againſt tenant for life, to hinder him from com- 
mitting waſte, which decree, and a perpetual in- 
junction to ſtay waſte, were founded on a deed of 
ſettlement ; and on a bill in Chancery to ſet that 
deed aſide, the defendant pleaded the decree in 
the Exchequer, but it was over-ruled. Wing and 
Ving & al,, Modern Caſes in L. and Eq. 109. 
If a bill be brought for an account of the profits 
of mines, and the defendant pleads a ſpecial act 
of Parliament, which gives an excluſi ve juriſdic- 
tion of all matters ariſing within the mines to the 
courts of A. but does not aver there is a court of 
equity, there the plea will be over- ruled. Strode 

1 $5. | 
| Porchaferswith- Tf a bill is brought to be relieved upon a truſt, 
= — Eg. and charges the defendant with notice of the truſt, 
_—_— - before the taking his conveyance, the defendant 
by way of anſwer (a) may deny the (4) notice, 
and plead he is a purchaſer for a valuable conſider- 
ation, without ſhewing what the conſideration was, 
Mich. 15 Car. 2. between Moor and Mabew, 1 
Chan. Ca. 34. Though it was objected, that five 
ſhillings. is a valuable, though not an equitable 
conſideration. Sed quære, if the conſideration 

ought not to be ſet forth. a N 

But where the bill charges notice before the 
defendant took his conveyance, and the defendant 
buy (c) way of anſwer denies the notice at the time 
of his purchaſe or contract, and pleads he is a 
purchaſer, Ic. this plea is nought, being founded 
upon the anſwer, which denies only notice at the 
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(a) Muſt deny the notice, elſe his plea is not good. 2 Vent. 361. 

{b) Where notice to him that purchaſes for another, ſhall affect the 
_ purchaſer himſelf, 1 Chan. Ca. 39. Ee 9 

(e. Notice muſt be denied by way of anſwer, and not by pew 
2 Chan. Ca. 161, Notice of an incumbrance any time before the con- 


yeyance executed, ſhall bind him, — 
| | time 
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time of the purchaſe, which may be underſtood. 


of the contract, and not of the execution of con- 
veyances; and if there was any notice before the 


conveyance executed, it would charge the defen- 
dant. Mich. 15 Car. 2. between Moor and May- 


bew, 1 Chan. Ca. 34. ſuch plea was over- ruled, 
1 Danv. 771. S. C. 778. Eg. Ab. 38, 334. 
A bill was brought for diſcovery of tithes by a 


leſſee of a parſon. The defendant pleads the 13 E. 


c. 20. ,. 1. againſt non- reſidence in bar, and held 


to be a good plea both as to the diſcovery and re- 


lief. Gilb, Eg. Rep. 228. 


Plaintiff entitles himſelf as dent 


Defendant pleads that plaintiff is not adminiſtra- 
tor.— A good plea in abatement in equity as well 
as at law. 1 Vern. 473. | 


The plaintiffs being mortgagees, the bill was to 


diſcover ſettlements, and what eſtate the mortga- 
gor had in him; to this bill the defendants plead- 


ed two ſeveral ſettlements, whereby the mortgagor 
was only tenant for life; but the plea was over- 


ruled, becauſe the defendants did not offer, by 
way of anſwer, to admit the tenant for life to be 
dead, that ſo the plaintiffs might try the validity 
of thoſe ſettlements at law; for if they ſhould 
expect till the tenant for life was dead, their wit- 
neſſes that could prove the fraud might be like- 
wiſe dead; beſides, the defendants pleaded thoſe 
ſettlements to be made after marriage, in purſu- 
ance of promiſes. and agreements made before 
marriage, and did not ſet forth what ſuch pro- 
miles or agreements were, Hill. 1682. Lord 
Keeper & al v. Wyld & at, 1 Vern. 139. 

A plea of a purchaſer for a valuable conſidera- 
tion over-ruled, becauſe the defendant did not al- 
ledge ſeiſin and poſſeſſion in the perſon from whom 


he bought. Trin, 1684. Travanian and Meſſe, 
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A bill was brought for an account againſt one 
as bailiff; ſuggeſting fraud; if defendant pleads 
that at ſuch a time he did account, he need nor 
go on and ſet out an account. Gilb. Rep, in Eg. 
2 | | | 8 
Bill by the heir to be relieved by a judgment. 
Creditor, who had brought a ſcire facias againſt 
bim, on a judgment obtained againſt his anceſtor: 
The judgment-creditor pleads, that the now plain- 


tiff had pleaded (at law) that he had no aſſets by 
| deſcent, and therefore needs no relief from this 


court, if his plea be true, and the judgment-cre- 
dicor's plea allowed. Finch 66, 

The bill was to be relieved touching certain 
lands, which the plaintiff claimed title to as heir 
on the part of his father : The defendant pleaded, 
that the mother was the purchaſer of thoſe lands, 
and that the defendant was heir on the part of the 
mother, ex parte materna; but it not being plead- 
ed that the defendant was heir of the whole blood 
to the mother (and in fact he was only of the half 


blood) therefore the plea was over-ruled. Hill 


1686. Addiſon and Hindmarſh, 1 Vern. 442. 
The defendant pleads, that the plaintiff brought 
a former ſuit for the ſame matters, which ſuit is 
ſill depending, for aught he knows to the con- 
trary; for the plaintiff it was inſiſted, that thi 
plea was not good, becauſe he does not poſitively 


aver, that the former ſuit is ſtill depending; and 


no iſſue can be taken upon his knowledge to the 
contrary; but the Maſter of the Rolls allowed 
the plea, becauſe the defendant ought not to have 
ſet it down to be argued; for by that he admits, 
that the former ſuit for the ſame matter is de- 
pending ; but the plea ought to have been referred 
to a Maſter to examine whether there was a former 
ſuit depending for the ſame matter, or not; and 


ſaid, there needs no poſitive averment, that the 


former 
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former ſuit is ſtill depending, for that is examin- 
able by the Maſter; and the defendant never 
ſwears a plea of a former ſuit depending. 1 Vern. 


332. Vide Hard. 160, where a plea was held 


nought for want of an averment in the concluſion. 


After a plea put in there can be no motion for 
an injunction till the plea is argued ; but the court 


at the inſtance of the plaintiff, will ſpeed the 


arguing of the plea ;z and will give leave, that if 
the plea ſhould be over- ruled, that then the plain- 
tiff may move at the ſame time for an injunction. 
3 Will. Rep. 396. | 

Where teſtator had pleaded to a bill, and died 
before the plea was argued, the executor may 


plead de novo, for the former cannot be argued. 


Ca. in Eq. temp. Talbot 3. 
A plea was held ill, becauſe it went as to any 


fraud ſuggeſted, Sc. and likewiſe becauſe it did 
not aver, that the accounts which were pleaded, 


were juſt and true accounts. Mich. 1727. Ha- 
ſtins and Draper. 


Outlawry in a relator, where the ſuit was 


in the Dutchy Court by Mr. Attorney General, 
touching Coal-Mines in Derbyſbzre, allowed a good 
plea. Prec. in Chan. 13, | 

Where a decree in a former cauſe may be plead- 
ed in bar, vide Barnard. 77. IR 

All pleas whatever are argued in open court. 

It is a rule in equity, that the anſwer oyer-rules 
the plea, where the defendant anſwers to the ſame 
thing he inſiſts upon by his plea, for he ought not 
to anſwer to it. Earl of Clanrickard v. Burck, 
1717. 5 | 

It is ſufficient for a defendant in a plea to ſay, he 


does not know or believe as to the fact or deed of 


which a diſcovery is ſought by che bill. Sl. 48. 
* Whether a plea can be received after the de- 
| 1 fendarit 
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fendant has ſtood out proceſs to a ſequeſtration, 


Kerry v. Simple, 1716. | 
If 2 cauſe has been formerly diſmiſs'd, and the 


diſmiſſion not ſigned and inrolled ; if this be plead- 


ed, it muſt be on oath, for till the inrolment it is 
not recorded, | 2 

One is not bound to diſcover what may ſubject 
him to penalty of an act of Parliament. Very, 
109. C. 98. | 


When the bill is in the disjunctive, defendant 


may take it either way. Vern. 220. 

A ſolicitor brought bill for fees, and defendant 
pleaded 3 Fac. c. 6. that plaintiff had not ſigned 
his bill, and the plea was allowed. Vern. 3 12. 

One claiming under a voluntary conveyance 
from tenant in tail, is not compellable by the 


iſſue in tail to diſcover the deed of intail. 2 Vern. 


0. 11 7 
If adminiſtrator in province of 7ork ſue a de- 
fendant in province of Canterbury, it may be 
pleaded. Chan. Ca. 186, | 

Purchaſe under an outlawry pleaded and allow- 
ed. Gilb. 184. „ 

A. obtained an annuity or rent- charge on 
certain lands of B. in Ireland; B. ſuggeſting ſome 
fraudulent practice here in London in obtaining 
it, exhibited his bill againſt A. being there, to 
be relieved; A. pleaded the juriſdiction of the 


court, the land lying in Ireland; but the plea 
was over- ruled, and he was ordered to pay colts 


for endeavouring to ouſt the court of its juriſ- 
diftion. By Lord Chancellor Nottingham, 1682. 
1 Vern. 77. Affirm'd by Lord Keeper North 


upon re-arguing, who ſaid, that the objection, 


that the court could not ſequeſter the land in 
Ireland, was of little weight, for that it did not 


appear but that the defendant had other lands in 
| England 


2 
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England which would be ſubject to a ſequeſtra- 
tion. | 

Bill to diſcover a title and deed z defendant 
pleads a conveyance from the plaintiff himſelf, 
and a verdi& againſt plaintiff*s title on full evi- 
dence, and demurs as to. the diſcovery of the 
purchaſe deed ;—both allowed. Finch 206. 

The defendant was committed becauſe he would 
not anſwer, the land lying in the Cinque Ports. 
1 Chan. Rep. 140. Edda 5 

In a plea of privilege of the Univerſity of 
Oxford, the privilege muſt be pleaded under 
ſeal of the Univerſity. 2 Chan. Rep. 104. 2 Vent. 
on. | | 
Plea of outlawry, if it be in any fuit for that 
duty touching which relief is ſought, is ſufficient, 
and plaintiff may take out proceſs to enfore a 
better anſwer. Es . 

After plea of excommunication, plaintiff pro- 
ducing letters of abſolution may proceed. Chaz. 
Ca. 186. ers. | 

Parol agreement is deſtroyed by writing, and 
defendant need not anſwer, but plead Statute. of 
Fried. ©. © ous 

The Biſhop of Worceſter brought a bill againſt 
an aſſignee of a leaſe, charging it to be expired; 
defendant pleaded that he was a purchaſer of the 
leaſe, and was informed fifty-ſeven years were 
then to come, and therefore he gave nineteen 
years purchaſe for it; allowed a good plea. 2 Vern, 
SST i 
Bill againſt an adminiſtratrix to diſcover the in- 
teſtate's eſtate; ſhe pleads adminiſtration granted 
to another by the prerogative court, by which 
the adminiſtration granted her by an inferior court 
ls repealed. Plea over- ruled with coſts. Finch 


233. 1 
After 
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After a decree, if the party againſt whom 
the decree is made, intends to review it, but 
does -it by way of original bill, and not in form, 
nor with the ceremonies of a bill of review, the 
defendant in this new cauſe may plead the decree 
in bar. 5 

Bill to diſcover the truſt of a mortgage, and 
to redeem.— Defendants demur as to the truſt, 
being ready to reconvey on payment of principa 
and intereſt'-—Demurrer allowed with coſts, Fin 
214. = 

If outlawry or other matter be pleaded, and 
the plea is over-ruled, no other plea ſhall be 
afterwards pleaded ;z but the defendant muſt an. 
ſwer. | 

A plea of outlawry muſt be pleaded ſ peu 
figilli, The plea continues only in force till the 
outlawry be reverſed, but hinders all proceedings 
in the mean time; and when the outlawry is te. 
verſed, the plaintiff upon paying of 205. coſt 
(if the plea is not argued) ſerves the defendant 
with a ſubpana to anſwer the ſame bill. Or, 

Chan. 98. 5 

Excommunication in the plaintiff muſt be plead- 
If by the defendant's overſight, neglect or de- 
fault in not attending, his plea is over-ruled ; the 
court on motion, or petition in time, will order 
it to be re-argued, the defendant paying the coli 
of over-ruling. _ EG 
Plea of the County Palatine of Cheſter allowed. 

Vide Finch 451. Oo 

Where a matter is pleaded that is not of rt: 
cord, and the plaintiff deſires to have the opinion 
of the court, whether allowing the matter to be 
true, it is a ſufficient bar to the ſuit, it muſt be 
argued; and being found ſufficient, the plaintif 

e | 


RY PP TY —— E . 


Ot Demurters. 


is to take iſſue, whereupon the defendant muſt 
make proof of the truth of his plea, by depoſi- 
tions, &c. as in the caſe of an anſwer. 

Plea of non-reſidence to a bill for tithes, allow- 


ed.—And defendant needs not anſwer as to the 
quantity, quality or value of the tithes, as when 


he pleads a modus, ecaule /bere_he doth not deny 


chat nothing is due. — Here the plea goes in denial 


and bar. of the Fan 8 whole demand. Ci 
228. Comyn 392 


See forms of ae poſta, 5. 3 94. 


Of Fa | 


A Deniditer'; Is the allegation of he defendant, 
which admitting che matters of fact, or 
ſome of them alledged by the plaintiff in his bill, 
to be true, ſhews, that às they are ſer forth by 


the plaintiff himſelf, they are inſufficient for him 


to proceed upon, or to oblige the defendant to 
make anſwer unto; and therefore it demands the 


ſhall be compelled to make anſwer to the plain- 

tiff's bill, or to ſome certain part thereof. 
Demurrers are of various kinds, A man may 

demur for Want of parties, or for want of equity 


in the bill,” and for many other cauſes, as the na- 


ture of the caſe requires. . 
If one demurs to a bill, and that demurrer be 


ill, the defendant may ſhew a freſh cauſe of de- 


murrer at the bar ore ſenus; but if that be 
the defendant cannot have his coſts. 3 Will. Rep. 
371. | 
Note ; By the rules of the court every demurrer 
ſhall Expreſs the ſeveral cauſes of gender, 
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| Ot Demurrers. 


Cor or. 1 800 1 Linabes Im Hall, 9 . 
* 39. The, Earl of Suffolk v. Green & Monk. 


The bill was for diſcovery, and to erpetuate 
the teſtimony of A. who, could prove the allegz. 
tion, which was an uſurious contract, viz. a bond 
of 4000 l. of Auguf# 1720. from the P aintiff*s 
father to the defendant Green, in truſt for 0 
deferidant Mont, upon which the plaintiffs fa ; 
ther (then a Commoner) had allowed 100. pr 
cent. premium, and fo had received only 36001. 
N. B. It did not pray relief, nor offer to pay 
what was really due. The defendants ſeverally 
demurred and anſwered, and by their anſwer 
offered to accept what was ſtated by the bill 
to have been received, c. The bond had not 
been put in ſuit. They ſhewed two cauſes of de- 
merry 

Firſt That the diſcovery ſubjected them to 2 
penal ſtatute; Secondly, That the court ought not 


to He teſtimony to deſtroy their debt. 
is caſe rhe 1 Chancellor, 7 2 from 


Lord"! Hardiwicke, © the firſt a good & Mr. Bic 


cauſe of demurrer, brd the ſecond; Nell. 


and declatect the courſe of the court to be, that 


one cauſe was good, and the other ill, the de- 
murrer muſt be over-ruled; Therefore for the 
ſake of the precedent he could not allow the de- 
murrer to ſtand as to the firſt cauſe. | But over- 


ruled it, with' a dife&tion, © that the defendants 


ſhould not be obliged to anſwer as to the uſury. 
A defendant fnay demur to any part of the 


bill, ſo as the Bec fon be filed before the rule to 


anfuer be out, and before he has obtained an 
order for time to anſwer; but after ſuch order ob- 
tained to put in his anſwer only, he cannot demur, 
unleſs he obtains an order for that purpoſe. 


. * 
E92 w «ES 


S 


df Demurrers, 


If a demurrer be to patt of the plaintiff's bill, 
nnd an infufficient anſwer to the reſidue, yet the 
plaintiff, cannot except until the demurret is ar- 


gued. 3 Will. Rep. 326. . | | 
Note; It is uſual in your petition for time to 


anſwer, to pray to plead, anſwer or demur, but 


not to demur alone, and the order thereupon is 
drawn up ſo, © 8 

Demurrers are put in under counſel's hand, 
generally without oath. BF. 

If the defendant put in a demurrer, which is 


apprehended will hold good, it is the beſt way 
for the plaintiff, if he has a mind to drop pro- 


ceeedings, to move and obtain an order to diſ- 
miſs his bill with coſts, to be tax'd by a Maſter 


which colts being paid to the defendant, there 


is an end of the ſuit: But no plaintiff can diſ- 
miſs his bill but on payment of coſts to be tax d. 


ether by motion or petition, to amend his bill on 
payment of twenty ſhillings coſts; but this is to 


arpued, otherwiſe the plaintiff muſt pay the de- 
ſendant the coſts he has been at in getting an order 
o ſet down the demurrer to be argued, and twenty 
illings beſides, before he can amend ; and if ar- 
pued and allowed, five pounds. But in cafe the 
lemurrer will not hold good, then the plaintiff 
may petition to ſet down the demurrer, and pre- 
are briefs, c. Es 5 | 

If a demurrer on arguing be over-ruled, the 
ictendant pays five pounds coſts to the plaintiff ; 
ut if it be allowed, the plaintiff pays five pounds 
0 the defendant: And after that the defendant 
ay give notice, and move, that the bill may be 
lmits'd with coſts to be tax'd, 


G3 2 It 


* 


But if the plaintiff has equity on his fide, and 
nterids to proceed, he may apply to the court, 


de done before the demurrer is ſet down to be 
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Ok Demurrers. 


If a deſendant demur and anſwer, you cannot 

proceed on the anſwer until the demurrer has been 
ed, hed nn iet e ee i 
A defendant may demur as to part, plead as to MI ſiſte 
other part, and anſwer to the reſidue. is p 
If a demurrer is put in upon a ſlip or miſtake ¶ pay 
in the bill, the plaintiff may obtain an order, Ml if t 
upon payment of twenty ſhillings coſts, that he (il diſa 
may be at liberty to amend his bill, at any time MI part 
after the demurrer put in, and before the ſame h; the 
ſe: down to be argued. | Fi f 
And if a_defendant obſtinately inſiſts on his de. are 

murrer, and refuſes to anſwer, though proſecuted 
to a ſequeſtration. for that purpoſe 3 and where E 


the court is of opinion, that ſufficient matter is 
alledged in the bill to oblige him"to anſwer, and 
for the court to proceed upon; the court will de. 
cree the matter of the plaintiff's bill to be taken 
pro confeſſo. | 
A defendant ſerved with proceſs to anſwer, 
may by advice of counſel upon fight of the bil 
only put in a demurrer thereto, if there be cauſe, 
or may by like advice be enabled to put in any 
juſt plea, which he hath in diſability of the pet. 
ſon of the plaintiff, or to the Juriſdiction of the 
court. And ſuch demurrer or ſuch plea in dil 


ability, or to the juriſdiction of the court, under a 
the hand of the counſel, ſhall be received and cla 
filed, although the defendant do not deliver the exa 
ſame in perſon, or by commiſſion. And there. wa 
fore if the. defendant ſhall pray a commiſſion, and wo 
thereby return a demurrer only, ſuch demurrer anc 
upon motion will be diſcharged ; or if he returns mi 
a plea which ſhall be afterwards over- ruled, the Ab 
defendant ſhall pay five pounds coſts. | 8 

And note, that the defendant may return a ple: tal 
only by A ſpecial commiſſion, but cannot return an 
only a demurrer. 3 3 V+ 4 5 - 


3 of 


Ot Demurrers. 


"MW any cauſe of demurrer ſhall ariſe and be i in- 
ited on upon debating the demurrer, more than 


is particularly alledged, yet the defendant ſhall 
y the ordinary coſts of - over-ruling a demurrer, 


if thoſe cauſes which are particularly alledged be 
diſallowed; althougn the bill, in reſpect of that 
particular ſo newly 3 ſhall be diſmiſs'd by 
the court. 

And obſerve, that proceedings on demurrers 
are the lame as on Pleas. 


What ſhall be a good cauſe of demurrer. 


T* HAT things of a diſtinct nature are joined 
in one bill againſt different defendants. Re- 
ſolved upon demurrer, 15 Car. 2. between Berk 
and Harris, Hard. 337. 

But where the defendant demurr'd, becauſe 
the bill was brought againſt ſeveral defendants, 
for ſeveral diſtin&t matters, yet the demurrer was 
over-ruled ; becauſe the plaintiff, by his bill, had 
charged the defendant wich combination, which 
the defendant had not denied by anſwer. Mich. 
1686. between Powel).and Arderne, 1 Vern. 416. 

Any man made à party that is not charged to 
claim an intereſt may demur, for he ought to be 
examined as a witneſs; and therefore where a bill. 
was brought againſt H. to diſcover letters, that 
would be evidence in a cauſe between C. and D. 
and to produce thoſe letters in evidence, A. de- 
murred; and the demurrer was allowed. 2 Vol. 
Abr. Eg. 2. 78, 


Where a man demurs, for that the pill con- 
tains ſeveral matters not relating one to the other, 


and in ſome whereof the defendant is not con- 
cern'd, if by anſwer the defendant doth more 


than barely deny combination and confederacy, 


he over-rules his demurrer. Trin, 1687. be- 
| C03. tween 


* 4 PR + 7% 4 
$33 x. - —— =e———y ed. ear Sa 


dy his further anſwer he ſeems to have waived hi 


A Demuxters. 
eween Heſter and Weſton, 1 Vern. 463. becauſe 


demurrer, and given the plalntiff an opportupyy 
to reply. „ 1 

May demur to a bill which ſeeks a diſco. 
very of a thing which may cauſe a forfeiture, 
24 Car. 2. Monnins againſt Monnins, 2 Chay, 
Rep. 68. | 55 

A bill alledged a cuſtom touching Church. 
aſſeſſments, praying an injunction to a ſuit in the 
eccleſiaſtical court; demurred to, and allowed. 
2 Vol. Abr. Eg. 78. c. 11. 


Demurrer to a bill, for that an executor doth 0 
not alledge probate of the will, which he ought c 
to do, ooh he needs not fay in what court. i 
. „ 4 
Demurrer as to relief on a bill by Lord of x 8 


Manor to recover a fine on admittance to a copy 
hold, and arrears of quit- rent; wegen , that 
by means of unity of the poſſeſſion of thele lands 
with others, he knew not where to diſtrain: De- 
fendant anſwered as to the diſcovery, and demuwrer 
to the relief allowed good. 3 Will. 148. 

A huſhand may demur to a bill that ſeeks 3 
diſcoyery of hard uſage to his wife. Mich. 1683. f 


— <a AN Þ<v$ _ A. 


between Hinte and Neltborpe, 1 Vern. 204. - 


Where a bill chargeth defendant with pro- 

feſſing the Romiſh religion, defendant may de- ] 

mur, becaufe he is not obliged to anſwer to ] 

that which will ſybje& him to divers penalties. 

ne. Ca. in Chan. Wynn againſt Doughty, Mich. 

8 Ann. I DE 3 6 
It is not proper to demur to a bill for ſcandal, 

but the bill is to be referred, and the ſcandal ex- | 


punged. Yet a demurrer in this caſe was al- l 
| lowed, Vide 1 Vern. 107. Mich, 1682, Page and ; 


Neale, | 
Where 


ſe 


demurred to. 2 Vol. Abr. 
The executors of a counſellor at law bring a 


Ok Diiichrirs. 


Where a perſon by his own bill ſhews that he 
bas no right, a good cauſe of demurrer, .Paſeh. 
34 Car. 2. Micot and" Powell," i "Vern. 39. 
Arbitrators,' if they are made parties, may de- 
mur, for there can be no dectte againſt them. 
Fin. 1700. Dr. Steward d againft. Eaſt- India Com- 


or 


pany, 2 Vern. 380. 

To a bill brought agent an heir for paß ment 
of a bond, he may dembr, 'Uhleſs it be : ckpreſly 
alledged, that he” Is bound. 0 raling and Honor, 


I Vern. 180. 

A bill being exhibited to Wiſcover | a perſonal 
eſtate and will; the defendauts demurt'd,. be- 
cauſe it appeared by the-plaintiff*s own ſhew- 
ing, that they were neither crednors or 155 
and the demurrer was 8 Net. Chan, Re 


98. 
Bill in che Duchy Chat fol finds; the 3 


dant demurr'd, becauſe the plaintiff did not ex- 
preſly aver, that the lands were within the Duchy, 


which is a circumſcribed juriſdiction, and the de- 
murrer held good. Lord C onningsby'. s Caſe, Mogern 
Caſes in L. and E. 94. 

A witneſs cannot demur to an interrogatory, 
though it be not pertinent to the matter in iſſue. 
Aſhton and Aſhton,” 1 Vern, 165. 

If a bill is brought by a creditor or refiduary 


legatee againſt the executors, and other reſiduary 


legatees, without ſome' ſpecial reaſon, as inſol- 
vency, - colluſion, or the like, which makes it 


neceſſary for to go into 3 this bill may be 
78. c. 10. 


bill for 200 J. for advice and pains taken by their 
father in cauſes wherein defendant was concerned. 


Demurrer, for that tis within the Statute of Main- 


tenance, Cc. demurrer allowed. Finch 75. 
os Ca... Bill 
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Ok Demurrers. 

Bill for partition flandz in tre! 10. Nemurrer 

Vide . Wy f 
There can be no demurrer toa ſubpona; in na. 
ture of a ſcire facias, for the ubpene, is no record, 
nor any where filed, 1 Chan. Ca. 5. Neither can 
there be a demurrer to an anſwer. Vide I Clan 
Ca. 56. and 2 Chan. Ca. 8. con. 

A demurrer is to the inſufficiency, of the bill 
as for that the wife ſued without her huſband, 
where relief is. ſought for more than the penalty 
of a bond; ſo for a diſcovery of aſſets, where it 
was not poſitively charged aſſets came to defen- 
dant's hands. 1 Chan. Ca. 226. 

Where the replication conpained. new matter 
not 1n the bill, nor ariſing from the anſwer, but 


known to the plaintiff at the time the bill was ex- 


hibited ; defendant pleaded and demurr'd ; and 
allow'd, 1 Chan. Ga. 259. 7 

Huſband alone cannot e he Oh £ 00 

" Where e a bill. is brought for any thing for which 
by the known. rules and orders the plaintiff can 
have no relief, the defendant bag ſhew ſuch mat- 
ter for caufe of demurrer. 5 

No demurrer to an anſwer; bas where an an- 
ſwer tends to draw a re- examination of a matter 


(on a bill of revivor) already contained within the 


decree; the court muſt be moved for an order to 


reſtrain an examination. of all matters formerly 


examined and ſertled. 1 Chan, Ca. 36. 
If plaintiff upon à demurrer put in, pay 405, 


coſts, and diſmiſs his own bill, chis f is no bar to a 


new bill. Chan. Ca. 208. 
Where a demurrer to a bill of review is allow- 


ed, it may be inrolled, but if diſallowed, it ſhall 
not be inrolled to prevent the dee being 


re-argued. 2 Vern, 120. 


Bill 


A 


Of Demurrets. 


Bill for partition of lands in Ireland. Demur- 


ter, for that the plaintiff may have relief in the 


court there, and is not Proper: here, Alone by Z 


Finch 2422 


Demurrer, for that the plaintiff's equity was 
grounded on payment of 5s. which is Boe tufff- 


cient for a decree. Finch 253. | 

Bill againſt an attorney to erer a deed; 45 
murrer for that he is an attorney at law, and i in- 
truſted by his client with the deed, and ought 
not to diſcover the matters come to his know- 
ledge as an attorney. The court ordered him to 


anſwer, whether there was ſuch a deed, and where 


the ſame is, and to whom delivered, and when 
he laſt ſaw it, and in whoſe cuſtody ; but not to 
diſcover the date or contents. Finch 239. 


Demurrer as to the power of the Lord War- 5 
den of the Cinque Ports to grant a commiſſion of | 


deligates. Finch 437. 


The defendant made oath, that he could oe 
anſwer without ſight of evidences in the country, 


and having time given him to put in his anſwer, 
a demurrer was put in, yet an attachment went 
for want of an anſwer againſt him. Cary's Re. 
110. | 

A bill was exhibited againſt the defendant to 


have her diſcover, whether ſhe was married ſince 
the death of her huſband z to which ſhe de- 


murred, and for cauſe of demurrer ſhewed, that 


ſeveral goods and chattels were deviſed to her by 


her huſpand, which ſhe was to enjoy during her 
widowhood only, and that a diſcovery might 
amount to a forfeiture of her intereſt in them 
and the court allowed the demurrer. 2 Chan. 

Rep. 68. 
The defection did not put in his demurrer 
according to the order of court, and upon mo- 
tion 
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Of Demurrers. 
tion to have it entered, was denied. Osborn and 
Paget. AO" „ ien Bath i-\ 

3.8. brings 2 bill againſt. B. his father, to re. 
cover divers ſums of money from B. and alſo 
10, oo0 J. on a ſtale. bond of above twenty years 
ſtanding. The defendant demurred as to that part 
of the bill that prayed relief on the bond, or to 


recover the money due thereon; for that the plain 


tiff had a remedy for the ſame at law, the bond 
appearing to be in his cuſtody, and taken in his 
own name; and the demurrer was allowed. 3 Vill 


Rep. 3. . 
Defendant had leave to plead, anſwer and de. 
mur; but not to demur alone: He demurs, and 
anſwers only by denying combination, or ſuch 
trifling matter; demurrer ſet aſide. 2 Will. 286. 

Where a defendant has demurred, he may 
aſſign another cauſe of demurrer at the bar, pay- 
ing coſts; and if ſuch cauſe of demurrer is over- 
ruled, he ought to pay double coſts; but where a 
defendant has pleaded, and there is no demurter 


in court, he cannot demur at the bar, though he 


would pay coſts. Durdant v. Redman, 1 Vern, 


4 ud | 
See forms of demurrers poſtea.} 


More of pleas, —— And here of anſwering, 
. pleading and demurring to the ſame bill. 


T7. HER E there is a commiflicn to take 
| an anſwer only, the defendant cannot put 
in a plea or demurrer. Loyd and Gunter, 1 Vern. 
276. „ 5 
Where the defendant anſwers to part, and 
pleads to all other matters not anſwered unto, 


the plaintiff cannot put in exceptions to the an- 


ſwer, 


0 
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Ok Demurrers. | 
ſwer, till he has firſt argued the'plea,” of obtained 
an order, that the plea ſhall ſtand for an auſwer, 
with liberty to except ito the matters not pleaded 
unto. Dannell and Reyney, 1 Vern. 344. | 

Where a defendant has demurr'd, he may. aſſign 
another cauſe of demurrer at the bar, paying 
coſts; and if ſuch cauſe of demurrer is over- 
ruled, he ought to pay double coſts ; but where 
a defendant has pleaded, and there is no demurrer 
in court, he cannot demur at the bar; though 
he would pay coſts. Durdant and Redman, 1 Vern. 
Though a perſon may plead to one part of a 
bill, and demur to another, yet he cannot, be- 
cauſe of the inconſiſtency, plead and demur to 
one and the ſame part of the bill. Trin. 1728. 
Cotter and Layer. For the plea over - rules the de- 
murrer; and for the ſame reaſon he cannot demur 
and anſwer to the ſame part of the bill. 3 Vill. 
Rep. 80. Jones againſt The Earl of Strafford & al“ 
Mich. 1730. e is 

On time given to anſwer, defendant may put 
in a plea for that is an anſwer, and on oath; 
but cannot put in a demurrer. 2 Will. Rep. 464. 

Plaintiffs commiſſioners may refuſe to execute 
' commiſſion unleſs they may read the anſwer, and 
ſix days notice given them (or one of them) of 
the commiſſion, which the clerk in court takes 
care to do in the label of the dedimus. 

If a commiſſion be granted, and notice given 
of executing it, and no countermand in three or 
four days, according to the diſtance of place, and 
not executed, the court on motion will order coſts 
to be taxed. Chan. Ca. 109. 

If any of the commiſſioners die, and the par- 
ties think that the commiſſioners remaining are 
not proper alone to execute the ſame, then 5 

| will 


| GEIRG E the ſecond, by the grace of God 


Commiſſions. 


will be neceſſary, if the parties cannot agree up. 
on a commiſſioner to ſtand in his place, for the 


defendant to apply by petition to the Maſter 
of the Rolls, praying him to ſtrike the names, 


and appoint which of them ſhall ſtand, and at 


the ſame time pray for leave to renew the com- 


4 commiſſion to plead, anſwer or demur. 


* 
2 


— of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, To | 
greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us 1n our 
court of Chancery againſt C. D. defendant ; And 
whereas we have by our writ lately commanded 


the ſaid defendant to appear before us in our 


ſaid Chancery, at a certain day now paſt, to an. 
ſwer the ſaid bill; Know ye, that we have given 


unto you, any three or two of you, full power 
and authority, in purſuance of the ſpecial order 
of our ſaid court, to take the anſwer of the ſaid 
defendant to the ſaid bill on his corporal oath 
upon the Holy Evangeliſts; or his plea on his 
corporal oath, to be adminiſtred by you, any 
three or two of you; or his plea or demurrer 
without oath, to be reſpectively made to the 


ſaid bill: And therefore we command you, any 


three or two of you, . that at ſuch certain day 
and place as you ſhall think fir, you go to the 
faid defendant, if he cannot conveniently come 
to you, and take his anſwer, plea or demurrer 
reſpectively, as aforeſaid, to the ſaid bill, the 
ſame being diſtinctly and plainly wrote upon 
parchment ; and when you ſhall have ſo done, 


you 
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Commiſſions: 


you are to ſend the ſame, cloſed up under the: 


ſeals of you, any three or two, of you, unto us 
in our faid Chancery whereſoever it ſhall 
then be, together with this writ. Witneſs our- 
ſelf at Weſtminſter the —= day of in 
the —— year of our reign. 


A commiſſion to take à Quaker's anfeeer. 


GEORGE the ſecond, by the grace of God, 


of Great Britain, France and Ireland, King, 


defender of the faith, and fo forth, To —— 


greeting, Whereas A. B. complainant, hath lately 


exhibited his bill of complaint before us in our 


court of Chancery againſt C. D. defendant ; And 
whereas we have by our writ lately commanded - 
the ſaid defendant to appear before us in our ſaid 


Chancery at a certain day now paſt, to.anſwer the 


ſaid bill; but foraſmuch as the ſaid C. D. is one 


of the diſſenters commonly called Quakers, as is 
alledged ; Know ye therefore, that we have given 
unto you, any three or two of you, full power 
and Authority to take the anſwer of the ſaid de- 
fendant to the ſaid bill, upon his ſolemn declara- 
tion and affirmation, to be made before you, any 
three or two of you, according to the form and 
tenor of the ſtatute in that caſe made and pro- 
vided: Therefore we command you, any three 
or two of you, that at ſuch certain day and place 
as you ſhall think fit, you go to the ſaid defen- 
dant, if he cannot conveniently come to you, and 


take his anſwer to the ſaid bill, as aforeſaid, the 


ſaid anſwer being diſtinctly and plainly wrote upon 


parchment: And when you ſhall have ſo taken 


it, you are to ſend the ſame cloſed up under the 


ſeals of you, any three or two of you, unto us 


In 
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Commiſtons. 


in our faid Chancery whereſoever it ſhall 


then be, together with this wrir. Witneſs, &c. 


A commiſſion 70 affien a guardian, and to take 
the anſwer by ſuch guardian. 


(GEORGE the ſecond, by the of God, 


of Great Britain, France and Ireland, King, 


defender of the faith, and ſo forth, To ——— 
greeting. . Whereas H. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. defendant : And 
whereas: we have by our writ lately commanded 
the ſaid defendant to appear before us in our ſaid 
Chancery at a certain day now paſt, to anſwer the 


faid bill; but foraſmuch as the faid C. D. is an 


infant under age, and cannot anſwer the ſaid bill, 
nor defend this ſuit, without having a guardian 
aſſigned in that behalf; Know ye therefore, that 


we have given unto you, any three or two of 


you, full power and authority, in purſuance of 
the ſpecial order of our ſaid court, to aſſign, aud 
appoint a guardian for the aforeſaid infant, and to 
take the anſwer of the ſaid infant by fuch guar- 


dian to the ſaid bill: And therefore we command 


you, any three or two of you, that at ſuch certain 
day and place as you ſhall think fit, you go to the 
ſaid defendant, if he cannot conveniently. come 
to you, and aſſign and appoint a guardian for the 
aforeſaid infant, and take the anſwer of the ſaid 
infant by ſuch guardian, to the ſaid bill, on ſuch 
guardian's corporal . oath upon the Holy Evange- 


liſts, to be adminiſtred by you, any three or two 
of you, the ſaid anſwer being diſtinctly and n | 
| have 


wrote upon parchment ; and when you ſhall hav: 
ſo taken the faid anſwer, you are to ſend the fame 
| | cloſed 


cloſed up under the ſeals of you, any three ot 
two of you, together with your certificate of 
your having aſſigned and appointed ſuch guardian 
2s aforeſaid, and this writ, unto us in our faid 
Chancery — = whereſoever it ſhall then be. 
Witneſs, Sc. b 


A commiſſion to aſſign a guardian, and to taht 


the infant's anſwer, and the anſwers of 


other defendants. wield 2 


6 EO RG E the ſecond, by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, To 
gree ting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. E. F. and G. H. 
defendants; And whereas we have by our writ 


lately commanded the ſaid defendants ta appear 
before us in our ſaid Chancery at a certain day 
now paſt, to anſwer to the ſaid bill; but foraſ- 
much as the ſaid C. D. is an infant under age, and. 
cannot anſwer the ſaid bill, nor defend this ſuit 
without having a guardian aſſigned in that behalf; 
Know ye therefore, that we, have given unto. you, 


any three or two of you, full power and autho- 


rity, in purſuance of the ſpecial order of our ſaid : 
court, to aſſign and appoint a guardian for the 


fforefaid infant, and to take the anſwer of the ſaid 
nfant by ſuch guardian, and the anſwer of the 


{aid other defendants to the ſaid: bill: And there- 


fore we command you, any three or two of you, 
that at ſuch certain day and place, as you ſhall 
think fir, you go to the ſaid defendants, if they 


cannot conveniently come to you, and aſſign and 


3ppojnt a guardian for the aforeſaid infant, and 
| | take 
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Holy: Evangeliſts, to be adminiſtred by you, any 


of you, any three or two of you, together with 
your certificate of having aſſigned and appointed 


faid bill; And whereas the faid C. D. hath 2 


| Coniinifions. 


* the anſwer of the fail infant by ſtich gurt 
dian, and the anſwers of the ſaid other —— 
to the ſaid bill, on their corporal oaths upon the 


three: or two of you, the ſaid anſwers being di. 
ſtinctly and plainly wrote upon parchment ; and 
when you ſhall have ſo taken the ſaid anſwer, 
you are to ſend the ſame cloſed up under the ſeal 


ſuch guardian as aforeſaid, and this writ unto us 
in our ſaid Chancery whereſoever i It ſhall 
then _ ns; Cc. | 5 | 


R. S RA AH DD © 


4 me fo take the infant's anſwer by his 
guardian already aſſigned him, and the an. 
fwer of another defendant... 


--- the ſecond, by the grace of God, 

of Great Britain, France and Treland, King, 
defender of the faith, and fo forth, To —— 
greeting. Whereas A. B. an infant, by his next 
friend, complainant, ' hath lately exhibited his bil 
of complaint before us in our court of Chancery, 
againſt C. D. &c. defendants; And whereas we 
have by our writ lately commanded the ſaid de- 
fendants to appear before us in our ſaid Chan- 
cery at a certain day now paſt, to anſwer the 


guardian already aſſigned him ———— Know 
ye therefore, that we have given unto you, any 
three or two of you, full power and authority 
to take the . of the ſaid defendant C. D. 
an infant, by his guardian already aſſigned him, 
and the anſwer of the ſaid other defendant, to 
the ſaid bill; and therefore we command you, 

| any 


A MmmoumMmong Pr woo on 0 


any three ar twoiof yon, that at ſuch certain day 
ſaid defendanis, if they cannot conveniently. came 
to you, and take the anfwer: of the ſaid defen- 
dant, the infant, by his guardian already aſſigned, 
and the anſwer of the other (defendant; to the 
ſaid bill, on their corporal oaths upon the Holy 
Evangeliſts, to be adminiſtred by you, any three 
or two of you; the ſaid anſwers being diſtinctly 
and plainly wrote upon parchment ; and when 
you ſhall have ſo taken the ſaid anſwers, you are 
to fend the fame cloſed up under the ſeals of. you, 
any three or two of you, and this writ, unto us 
in our ſaid Chancery —— —— whereſoeyer it ſhall 
then be. Witneſs, Sc. ET | 


A commiſſion ta take the plea, anſarer or de- 


murrer of infants by their guardian already 
aſſigned. 10 | 


GE ORGE the ſecond, by the grace of God, 

of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, To ——— 
reeting. Whereas A. B. complainant, hath lately 


defendants ; And whereas we have by our wric 
lately commanded the ſaid defendants to appear 
before us in our faid Chancery at a certain day 
no paſt, to anſwer the faid bill; and whereas 
the ſaid C. D. and E. F. are infanis, and have a 
guardian already aſſigned them; Know ye, that 
we have given unto you, any three or two of you, 


full power and authority, in purſuance of the ſpe- 


| cial order of our ſaid court, to take the plea, an- 
{wer or demurrer of the ſaid infants to the ſaid 
Vol. l. bill, 


401 


greeti 
exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. and E. F. infants, 


C F mi 8. 


bill, by their guardiam already aſſigned; and there- 
fore we command you, any three or t.) of you, 


Rut at ſuch certain days and places, as you ſhall 
think fit; you go to the ſaid defendants, if they 
cannot conveniently come to you, and take the 
anſwer of the ſaid infants,” by their guardian al. 
ready aſſigned, to the ſaid bill, on ſuch guardian's 
corporat-oath upon the Holy Evangeliſts, or their 


plea om their guardian's corporal: oath, to be ad. 


miniſtred by you, any three or two of you, upon 
the Holy-Evangeliſts; or their plea and demurrer 
without oath to be reſpectively made to the ſaid 
bill; the ſaid anſwer, plea or demurrer being di- 
ſtinctly and plainly wrote upon parchment: And 
when you ſhall have ſo taken them, you are to 
ſend the ſame cloſed up under the ſeals of you, 
any three or two of you, unto us in our faid 
Chancery —— ——whereſoever it ſhall then be, 
together with this writ. Witneſs, Sc. 


* | 1 


A commiſfion to tale the anſiver of a corpo- 


ration. 


G EORGE the ſecond, by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, o — 
greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 


court of Chancery againſt C. D. E. F. c. de- 


fendants; And whereas we have by our writ com- 
manded the ſaid defendants to appear before us in 
our ſaid, Chancery at a certain day now paſt, to 
anſwer the ſaid bill; but foraſmuch as the 1aid 
C. D. E. F. Sc. are a body corporate, and ought 
and have been accuſtomed to put in their anſwer 
by a- general conſent; Know ye, that we have 

* given 


|Commiſſions. 


given unto you, any three or two of you, full 


power and authority to take the anſwer of the 
taid defendants to the ſaid bill, under the common 
ſeal of the ſaid corporation: And therefore we 
command you, any three or two of you, that at 
ſuch certain day and place as you ſhall think fit, 
you go to the ſaid defendants, if they cannot 
conveniently come to you, and take their anſwer 
to the ſaid bill under their common ſeal; the ſaid 
anſwer being diſtinctly and plainly wrote upon 
parchment; And when you ſhall have ſo —— 


it, you are to ſend the ſame cloſed up under the 


ſeals of you, any. three or two of you, unto us in 

our ſaid Chancery whereſoever it ſhall 

then be, together with this writ. Witneſs, Sc. 

A commiſſion to take the anſwer of a cor- 
poration, and the anſwer of other defen- 
dants, 


GE ORGE the ſecond, by the grace of God, 


of Great Britain, France and Ireland, King, 


defender of the faith, and ſo forth, To — 
oreeting, Whereas A, B. complainant, hath lately 
exhibiced his bill of complaint before us in our 
court of Chancery againſt C. D. E. F. &c. de- 
tendants; And whereas we have by our writ com- 
manded the ſaid defendants to appear before us in 
our ſaid Chancery at a certain day now paſt, to 
anſwer the ſaid bill; but foraſmuch as the ſaid 
C. D. Sc. are a body corporate, and ought and 
have been accuſtomed to put in their anſwer by a 


general conſent z; Know ye, that we have given, 


unto you, any three or two of you, full power 
and authority to. take the anſwer of the ſaid de- 
lendants the corporation, to the ſaid bill under 
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- Coniiniſtions, 

the common ſeal of. the ſaid corporation, and tle 
anſwer of the faid other defendants on their cor. 
poral oath upon the Holy Evangeliſts, to be ad. 
miniſtred by you, any three or two of you: And 
therefore we eotnmand you, any three or two 
of yd, that at ſuch certain day and place, as you 
ſhalt think fir, you go to the faid defendants, ij 

cannot cenveniently come to you, and take 
the anſwer of the faid defendants the corporation 
to the ſaid bill under their common ſeal, and the 
anſwer of the ſaid other defendants on their oath 
as aforefaid ; the ſaid anſwers being diſtinctly and 
phinly wrote upon parchment: And when you 
ſhall have fo taken them, you are to fend the 
ſame cloſed up under the ſeals of you, any three 
or two of you, unto us in our ſaid Chancery — 
whereſover it ſhall then be, together with this 
writ. Witneſs, Sc. | . | 
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CHAP. IX. 


O replying, rejoining and joining in con- 


miſſion; and herein of diſmiſions befor 


n 
HEN a full anſwer is in, and tht 


\ V Pplaiatiff intends to proceed, he maj 
v V forthwith file a replication. 


Keplications are either general or ſpecial, = 
1. A general replication is a reply by the plain 
tiff to the anfwer of the defendant, and is a 
averring or inforcing of the allegations in tht 
bill, and an avoiding or denying the matters in 
the anſwer; ao » &S av. w * w- VP 5 | _ 
K 66. = 
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Ot Replications and Rejoinders, &c. 


2. A ſpecial replication is only putting ſome | 


art of the bill in iſſue, and fo much of the de- 


endant's anſwer to that part of the bill; and in 


that caſe witneſſes are to be examined only to thoſe 
parts, and not to any other part of the bill or 
anſwer; but a ſpecial replication very ſeldom hap- 


pens; though in many caſes it would be for the 


plaintiff's benefit, and not make the pleadings fo 
prolix as they general 


A decree of diſmiſſion may be pleaded in bar 


to a new bill, though not ſigned and inrolled. 
Via 1 Fire. 9346 oe En „ 
The replication muſt be general, except the 
defendant by his anſwer offers new matter, which 
will not be brought into iſſue by the bill and an- 


ſwer, or where he denies only one, or ſome few 


points of the bill, Vide Ord. Chan. 122. 
And if it be .needful to 8 one, or a few 
ticular points, the plaintiff ought to reply to 

— points only, on pain of eoſts; but the court 


generally orders coſts at the hearing, as they think 


The replication affirms and avers the bill to be 
true; and it is to be ſhort, and muſt directiy and 
pertinently purſue the ſubſtance of the bill, and 


confefs and avoid, or traverſe er deny the an- 


ſwer : And it muſt by no means be a departure 
from the bill. | SOR ek As | 

A defendant in his plea of a purchaſe for à va- 
luable conſideration omits"to deny notice; if the 
plaintiff replies to it, all the defendant has 6 do 
is to prove his plea; and it is not material if the 
plaintiff proves notice, ſbr it was the plainatiff's 
own fault that he did not ſet down the plea to be 
argued, in which caſe it would have been over- 
ruled. 3 Will. Rep. 94. © ad 
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Df Replications and Rejoinders, &c. 
A plaintiff having put matters in his replica. 
tion, which were not contained in the bill, and 
which the plaintiff knew of at the exhibiting the 
bill; the defendant pleaded and demurred to the 
replication, which the court allowed of. 1 Chay, 


259. 
When the defendant doth "ibs or dikdaim 
* a bill, the plaintiff cannot reply. 


here there is a plea and anſwer to the ſame 


bill, and the plaintiff replies to the plea only, it 


will be irregular; for the replication muſt be to 


the anſwer as well as to the plea. The cauſe 


put off for that regularity. | 1 and Wiſeman, 


2 Vern. 46. 
If after a plea or ddemurrer- to a ſpecial repl;- 
cation allowed, the plaintiff may be admitted to 


put in a general replication, Q & wide 1 Vern, 


351. where it was urged by counſel that he oy: 


bat the court refuſed to give any opinion. 


The plaintiff ſet down his cauſe to be heard on 
bill and anſwer, and had a decree againſt the de- 
fendant by default; and when the defendant came 
to ſhew. cauſe againſt the decree, it was alter'd in 
his favour; the plaintiff petitioned: to rehear the 

cauſe,” and at the, rehearing prayed leave to reply 


< the defendant's anſwer, and had it, Paying 


colts. Mich. 1669. Lord Donnegall and arr. 
In many caſes, though the cauſe require no 
witneſſes to be examined, yet it may be neceſſary 


for che pg to reply, whereby the is 
dant wil 


be. put upon proof of his anſwer, and 


the Plaintiff admitted to prove the matters of 
his bill; But if, the plaintiff reply to an an- 
ſwer, and without rejoinder or rules brings the 
cauſe toda hearing, the anſwer ſhall :be taken 
wholly true, as if there had been no replication; 
for the 8 which the defendant had of 


proving 


Ok Replications and Rejvinders; &e. 
Proving his anſwer is taken” ftoif him. WM Chan. 


24, F. tig 2172 72918 Bas a NOW? 
And if che ahpe nn td rejoin be not Terved, 

Se. though it be ſüed out, the mi maß; "be 

heard on Dill and anſwer. 

It is now the courſe of the court, that th 

plaintiff be allowed to the end of the third T. TO 

after coming: in of the defendant's' anſwer to f 

his replication, exclulive of the Term the anſiver 

is filed in. 1 
Replications desc not be ſigned by coünſcl 


The clerk in court's fee for filing a replication 1 is 


12 


5 5. 10 d. including ſtamps. 

It is the common practice for the plaintiff (after 
he has ceaſed proſecution for three Terms after re- 
plication filed, and the defendant moves to diſmils 
the bill) to pray leave of the court to withdraw his 
replication and amend his bill, by which means the 
ſuir is retained, to the grearvexation and delay of 


che defendant (as the Lord Chiahcalor was pleaſed 


to declare lately) ſo that we Hay perhaps ſee ſome 
alteration in chis point of practice, his Lordfhip 
having refuſed to retain 1 N bill upon 
thoſe terms. PG 5 n 
If a plaintiff obtains an bade to mend be bill, 
which he does not do in a reaſonable time, yer "Ty 
ſhall not be ſich a proctedingks to Keep his Bill on 
foot, and hinder its being muted "of" want of” 
pre At. e 
Note; If a Bill be diſmiſſed! for want of wreplis” 
cition, or other-proeeeding, yet the oourt on ap- 
plication, often orders — tlie bill be retained on 
payment of coſts out of purſe; in which caſe che 
defendant may af 
eſpecially if hb Pdf has been guilty. of delay.” 
But after joiniflg-in"commiſſi6n' (yea, before* tlie 
names are ſtruck) the defendant hath no method 
D d4 5 left 
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y to have ſuch order diſcharg'd, 5 
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2 408 Of BVeplications and Bejoinders, &c. 

= left to get rid of his cauſe, but by obtaining a 
= commiſſion ex parte, and after the depoſitions are t; 
=_ returned, to get a rule entered to paſs publication, 
= and the cauſe ſet down and heard at his own requeſt, a 
Nl And when your witneſſes live in town, or within n 
=_ ten miles thereof, a rule mult, be entered to pro- n 

=_ uce witneſſes, and interrogatories mult be exhi. 
_# bited in the examiner's office for examination of (: 
. i | m_S_e ᷣöü ;; ²ðò ae ne got 55, "mf 
= On diſmiſſing a bill before replication, it is © 
= not neceſſary 0 ſerve a notice of motion; but p 
| it is uſual only for the clerk in court to leave 0 
= 2 note at the ſeat of the adverſe clerk with him. tl 
= ſelf, or his clerk. or agent there, that he wil tl 
= diſmiſs the bill for want of proſecution, and ſo v 
1 get the Six clerk's certificate, on which the mo- 1 
1 tion is grounded, and moved of courſe without p 
1 any affidavit. | eres oth; | : 
= After a replication put in, if the plaintiff W 
: L | ceaſes. all manner of proſecution for three Terms aj 
= excluſive, the bill may, upon the Six clerks cer- fc 
= tificate, and giving notice of motion and an affi p 
# davic thereof filed, (if, not defended by the plain- it 
4 tiff's counſel) be diſmiſs'd. t 5 ti 
; And obſerve, that à plaintiff may, and often pi 
does, diſmiſs his on bill with coſts to be taxed, WF ti. 
after appearance, with full coſts to be taxed, by ſy 
the ſtatyte for amendment of the laws. al 
Note; If a bill is exhibited in any perſon's ti 
name without his privity, the court, upon ſhew- L 
ing it, will diſmiſs the bill, at leaſt as to him, if a 
there be more plaintiffs; and to that end he may de 
either come into court and diſclaim the ſuit, or fo 

give power to coynſe] in writing to move that it 
** diſmiſſed, and it will be diſmiſſed, with n 
colts againſt che perſons that exhibited the bill ci 
| | | ot 


The 


* 
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The warrant of the counſel, after it is read, is 
taken and kept by the regiſte.. 
So if the bill be exhibited in the wife's name 
nothing of it, nor conſented to it,, it may be diſ- 


miſſed on motion. e . 
In caſe of a diſmiſſion for want of proſecution 


* * 


(and not on the merits: of the cauſe) on motion 


and excuſe of the delay, and paying coſts out of 
purſe, or to be taxed, of the diſmiſſion of the 


plaintiff 's bill, by ſpecial order it may be retained, 
or he may have leave given to exhibit a new bill; 


the doing of which is merely at the diſcretion of 


the court: But in this caſe he ought to proceed 


with effect in his cauſe, in which if he fails, it will 
come a ſecond time to be diſmiſſed for want of 
proſecution, . with coſts to be taxed by a maſter. 

But tho” this proceeding of diſmiſſing bills for 
want of- proſecution, with coſts, is laid down as 
an eſtabliſhed rule of the court, yet caſes may be 


found where it will not hold good: As for exam- 


ple; where a bill is filed againſt ſeveral defendants, 
it often falls out that one defendant anſwers in due 


time, when. at the ſame time another defendant is 


proſecuted for want of an anſwer, and the plain- 


tiff cannot proceed in his cauſe until all the an- 
ſwery are in; therefore whenever this caſe happens, 


and where it appears to the court, that the plain- 


tiff is going on with his ſuit, and proſecuting for 


want of an anſwer, it has always been allowed as 
a good cauſe to diſcharge the order of one ſingle 


detendanr, under pretence of diſmiſſing the bil 


for want af proſecution. | | 
Nets A plaintiff here may either make a 
| neral election to proceed here or at law, or a ſpe- 
cial election, as to proceed for part here, and the 
other part at law; but the court will judge of the 
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410 Ok Replicatſons'and Bejeinders, c. 
reaſonableneſs of that _ ge po Sulz. Rep. 
in £9.183. 93 

Wt diſmiſſion pol an election to proceed at law 
is not peremptory, but the plaintiff may, after he 
has failed at law, bring a new bill. 2 Vern. Ca. 
ba. Counteſs of Plymouth and Bladen.” 

"Where the plaintiff ſues both at law and in 
equity for the ſame thing, he will be put to make 


his election in which court he will proceed, but 


he needs not make ſuch election till the defendant 
has anſwered. 55 Will. 11 90. Jones's. Ber} of 
. on 

The order for making: an election, recites only 
that- the plaintiff proſecutes the defendant at law 
and in equity for one and the ſame matter, ſo that 
the defendant is doubly vexed wherefore it pro- 
vides that the plaintiffy his clerk in court and at- 
torney at la having notice of the order, within 
eight days after ſuch notice make his election in 
which court he will proceed, and if helelects to 
proceed in this court, (the Chancery) then the pro- 
ceedings at law are by that order to be ſtayed 
by injunction. But if the plaintiff ſhall elect to 


proceed at law, or in default of ſuch election by 
the 5 n hs bill4 is to m difailhd with 


| coſts. OY = 9 > 2 20. 
Plaintiff is not And 1 If one m a ſpecial en to 


bound to make 


his election till proceed at law as to part, and in equity as to other 


Setendant bath Part; with regard to what the plaintiff in equity 
elects to proceed at law, his bill ought to be diſ- 


10 3. 


90. 
— Whether after a: plea and Gothorter to 


a ſpecial replication, the plaintiff may be admit- | 
ted to put in a RUE omar e Vern. 


e ww, 
Thus 


miſſed:with coſts. By Sir Foſeph Fetyl, Maſter of 
the Rolls, Mich. 172 3, ann 3 WO. Rep. 
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Of Replications and Rejoſnders, &. 411 
Thus much may in this place fuffice touching 
diſmiſſions; corcerning which I propoſe to treat 
more particularly hereafter, ETD 


— 


_— — 


A replication. 


1 be replication of A.B. complainant, to the ſeveral 
anfwer of C. D. defendant. 


"EY repliant, faving unto himſelf all and all 
1 manner of advantages of exception to the 
manifold inſufficiencies of the faid anſwer, for re- 
plication thereunto faith, That he will aver and 
prove his faid bill to be true, certain and ſufficient 
in the law to be anſwered unto; and that the ſaid 
anſwer of the defendant is uncertain, untrue and 
inſufficient to be replied unto by this repliant; 
without that, that any other matter or thing what- 
ſoever in the faid anſwer contained, material or 
effectual in the law to be replied unto, and herein 
not replied unto, confeſſed and avoided, traverſed 
or denied, is true; all which matters and things 
this repliant is, and will be ready to aver and prove, 
as this honourable court ſhall award: And humbly 
prays, as in and by his ſaid bill he hath already 
prayed, OY 8 


The replication being ingroſsd on parchment 
with double 12 4. ſtamps, is to be marked near 
the top thereof with the day of the month and 
year when filed, and to be ſubſcribed near the 
bottom on the left ſide, with the ſurname of the 
clerk in court who files it, and alſo the Term in 
which the bill was filed, with the ſurname of the 
defendant's Six clerk. This done, the clerk in 
7 | court 

a | 


412 Ok Replications and Rejoinders, &c. 
court enters it in his cauſe- hook, and then files it 
with his Six clerk, acquainting the defendants 
clerk in court by a ſhort note in writing that he 
has ſo done. 5 | | 

Thus much for replying ; proceed we now to 
rejoining, and joining in commiſſion. 

Rejoining. 

| A* D here we may obſerve, That where the 
plaintiff files his replication in Term, he 

may ſue out a ſubpana againſt the defendant to 
rejoin, returnable at a certain day in Term: time, 
and may, if he pleaſes, ſerve the defendant there- 
witk: Bat this rarely happens, unleſs where the 
defendant lives in town, and may be eaſily ſerved; 
for it is moſt uſual to apply by motion or petition, 
that a /ubpena to rejoin, returnable 7mmediate, may 
be iflued againſt the defendant, and that ſervice 
thereof on the defendant's clerk in court may be 
deemed good ſervice of the defendant ; which is 
of courſe: And to this is alſo added (in a country 
cauſe) that the plaintiff may be at liberty to take 
out a commiſſion for. examination of witneſſes, 
and that the defendant may join and ſtrike com- 
miſſioners names in four days after notice thereof 
to his clerk in court, or in default thereof, that 
the plaintiff may have a commiſſion to examine 
witneſſes, directed to his own commiſſioners; 
which is alſo granted of courſe. - 

And here it may not be amiſs to obſerve, that 
there can be no order granted to paſs publication, 
or for ſetting down the cauſe to be heard, without 

iving a notice of motion and obtaining an order 
or that purpoſe: But now the court ſeldom, un- 
leſs in extraordinary caſes, grants an order to pals 
publication, or ſet dawn the cauſe to be * 

| | ut 


. 
. 
— —— th 09. — —— 
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Ok Replications and Rejoinders, &. 473 
but the uſual method now is to paſs publication 
by rules, and after publication ſo paſſed, the plain- 
tiff may of courſe ſet down the cauſe the ſucceed- 
ing Term after publication 2055 3 
When the plaintiff intends to go to commiſſion 
to examine witneſſes, he mult ſerve the defendant 
with a ſulpæna to rejoin, or get an order to ſerve 
his clerk in court with a ſubpæna to rejoin, return- 
able immediate (except the defendant will rejoin 
gratis) before he can have his commiſſion z and 
on the return thereof, the plaintiff may (by an 
order for that purpoſe) oblige the defendant to 


join and ſtrike commiſſioners names, or in default 
thereof, take out a commiſſion for examinatio 
of witneſſes ex parte. 5 
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Joining in commiſſion. 
1 HE party's cletk in court intitled to the 
1 commiſſion, applies to the clerk of the other 
ſide to join in commiſſion, which is done in man- 
ner following, viz. Firſt, he who has the carriage 
of the commiſſion, names a commiſſioner, then 
the other does fo alſo, and ſo alternately, till each 
of them has named four, which they enter in 
theit commiſſion-books; and after each hath con- 
ſulted his client, he ſtrikes out two of the four 
names in this manner; firſt, he that hath the 
carriage of the commiſſion ftrikes out one of 
thoſe that were named by the other party, and 
then the other ſtrikes out one of thoſe that were 
named by him, and ſo each of them ftrikes out 
one more; which being done, the four remaining 
are the commiſſioners. | 
Bur if a defendant joins in a commiſſion, and 
afterwards refufes to ſtrike commiſſioners names, 
the court, on petition, will ſtrike out ſuch two of 
. them 
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Of Repications and manga Ce, 


fendant's — names he ſhall think fit; 

and the commiſſion ſhall go to ſuch of the four 

commiſſioners as are left ſtanding. 
Commiſſioners ought to be indifferent perſons, 


And after names are ſtruck, and one of the par- 
ties finds that the adverſe party s commiſſioners, 
or one of them, is of kin, or counſel, or ſolicitor | 


for the party, he may by motion or petition com- 
plain thereof to the court, who will order ſuch 
party to name two other indifferent commiſſioners 
inſtead of that commiſſioner ſo complained againſt, 
and the other ſide to ſtrike out one of thoſe two 
fo named. 


N. B. As to the forms of aner, and alſo 


furrejoinders, and rebutters, or ad-ſurrejoinders, 
created of by ſeveral modern authors, they are 
all of them now quite diſuſed ; therefore I ſhall 
ſay no more about them. 


When witneſſes are examined in the examiners | 


office, the plaintiff, after he has examined one or 


more of his witneſſes, as before, may enter a 


rule in the houſe-book to produce witneſſes, and 
give the defendant's clerk notice thereof, and at 


the ſame time mult leave a note with the entring 


regiſter, as follows; 

2 30 08. 1744. 
A. B. plaintiff, 5 
C. D. defendant. J A day is given to the defen- 
' dani to produce witneſſes. 
E. F. clerk for the plaintiff 


| Seven 
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as 
foll 


Of Replitations and Bejoinders, &. 475 
Seven or eight days after giving which rule, 
you may enter in like manner another rule for 
paſſing publication, and give notice thereof as be- 
fore, and leave a note with the entring regiſter, 


: » $2, 4 * 0 
as follows; 2 NO. n | 
0 3 ; 8 4-4 p 44+ © 2 ® "© 4, #4 we 2 
. | 7 ©. bo us : ; 41 24 * iſt 4 ws * i 
d n 
+... 1ſt Nov. 1744. 
7 * 


A. N plaintiff 1m. 4 
C. D. defendant. 5 A day is given to the defen- 
| dant to ſhew cauſe why pub- 


lication ſhould not paſs. 
E. F. clerk for the plaintiff. 


But if the plaintiff takes out a commiſſion 
for examination of witneſſes in the country, and 
if the defendant does not join therein, (7. e.) by 
naming commiſſioners on his part, or if he does 
join in ſuch commiſſion, but examines no wit- 
neſſes, then the plaintiff's clerk ought, upon the 
return of ſuch commiſſion, to-give two like rules, 
as before. 

But if both ſides examine witneſſes by ſuch 
commiſſion, then upon the return of ſuch com- 
miſſion the plaintiff need give only one rule, 
as before, for paſſing publication, which is as 


follows; 

22d Nov. 1744. 
A. B. plaintiff, 7 5 | 
C. D. defendant. J A day is given to the defen- 


dant to ſhew cauſe why pub- 
lication ſhould not paſs upon 
a joint commiſſunn. 
E. F. clerk for the plaintiff. 


. | Note; 
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FiksT VOLUME. 


Batement of ſuit, what. n 270 
. death or marriage. 270, 271 

Where a ſuit ſhall not abate by death. 

„ 
For more concerning abatement, ſee 
title Bill of revivor, | 1 > 
Accountant General, his office and duty. $2, 5 
Adminiſtrator, what. 256 


may bring a bill before adminiſtration 
ted. ey "os 


—— how far channadly with wry Bu. 


————- Where an adminiſtrator's ſubſequent coſts 
ought to be reſervet. ibid. 


—— where intereſt ſhall be reſerved upon a | 


decree againſt an adminiſtrator. © 2237 
[See title Executors in the table.] 


Affdavit, what and for what. 53 


Vol. I, | Ee | Agde, 
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by ſeveral perſons. . bid. 


The T A B L E. 
2 what to contain. Page 33 
. where neceſſary and where nat. | 
——— to be annexed to and filed with the bill 
54 


may be read on motions only. 55, 56 
——— —— when to be filed. 55 
—— when to be filed to ground an attach- 


ment. | 56 
what affidavit neceſſary to gain time to 
examine witneſſes. 55 6h 


——— what affidavit neceſſary on ſerving notice 
of motion. 

AV ben to be filed where both ſides are di 
reed by a certain day. . 

The form of an affidavit that Sine hath not 
the deeds, Sc. in his cuſtod 58 

The like on bringing a bill of g tid. 

that plaintiff had writings but loſt them. 


| 59 
pr a ne exeat regno. ibil. 
— of having committed waſte. 60 


ol ſeeing creditors ſign a 28 in er- 
der to ſuperſede. a commiſſion of ni 


- of poverty. r ” 
to annex to a certificate of a perſon's be- 
ing at age. 5 ibid. 
—— — the form of an affidayit to obtain 2 fab. 
pana returnable immediate. 291 
ol ſerving fubpena. | | bg 0 
another form. 


—— Where there are Geral defendants. E 
ol ſeeing another ſerve a ſubpane.. 6 
that defendant 1 Sa. thid 
— of ernie n ber A "OWE at? 


3 2 


The T AB L E. 
Aﬀdevit of ſerving a ſubpena for coſts and re- 
ay the ſame, _ Pee 63 
3 ſerving of a ſulgons to name an at- 
. 5 
9 — that plaintiff cannot be found. 65 
| that defendant cannot anſwer withour 
ſight of goods in the country. | ibid. 
— how. the affidayit muſt be worded where 
the bill is 12 a diſcovery of deedss. 66 
that a defendant is ſick and vnable « to an- 
ſwer. 8 sid. 
—— that a defendant is upable to attend to 
put in his anſwer, | ibid. 
og a witneſs being old, Sc. on a petition 
to examine him de bene offe. | | 7 
—— of ſervice of a ſubpwna to teſtify. -. 
of a defendant; his (clerk in court 04 
RE to enlarge peo the comruffion 


being returned. 5 68 -. 
8 of the clerk in court for the fame pur- 
. Poſe. 9 
—— of a ſolicitor in order. 10 ah. 2 
tion. 5 70 
— ol ſerving notice of motion.” / 7 
of attending to receive money. 71 
Fl ſerving a petitionn. 72 
—— - of ferving an order on a clerk i in court. 
ibid. 


— of ſerving an order to conkirett a report 
— of ſerving an | order on two. Anke £3 

COUrt. { ; 74 | 
__p—-— of into ww ibid. 
e farm of an affidavit to obtain an or- 
der, that ſervice of an order nf may be good 


on the clerks in court. 75 
of producing all deeds and writings before 
a Maſter. ibid. 


Ee 2 Aﬀigavit 


De 7 4 B L. i 
Afidavit of ſerving a writ of execution of a de- 


cree upon a clerk in court. Page 76 

the like on the parties. ibid. 

of having diſcovered new matter for a 

bill of review. - | 76 
[See anne 1 * | | 

Amendment of bill, how to move. 42, 43 


where coſts ſhall be paid, and even after 
bringing to hearing. 43 
- when and how a defendant may be ſtruck 


out of the bill. . 
——— of anſwers. | 348, 349 
where : defendant has examined, cannot 
amend, id, 

| [See Bill 'amenaed.} 
e how to be drawn, Cc. 3 18 
| when and how to apply for time. (See 
' Petitions.) © 2 ©! "$2, 238 


where a defendant i is in conternpt. ibid. 
where he may have a dedimus. 339 


, how to be granted. 340 
not where defendant has been in contempt 
without good cauſe. ibid. 
| how returnable, e 
commiſſioners. . 
no ſecond nen without 1 or- 
ger. 11239"; ibid. 
ao to proceed 3 in naming : and ſtriking 
commiſſioners. 7 | 10 ih. 
petition for a dedimus. 341 
the form. 5 5 342 
before whom to be MA in town and 
country. 343 
notice of execution of commillicn. ibid. 
ho taken by commiſſioners; ibid. 
the oath. 39464 
defendant to ſign anſwe. 333 


how taken if defendant a peer. ibid. 
| Anſwer 


The T 4A B L E. 

aun of a corporation. | Page 245 
of a quaker, ili 

to be annexed to the commiſſion. ibid. 


the caption. ibid. 

the return. ibid. 

how made up. 3 05 

how returned. | ibid. 

how filed. ; ibid. 

the contents. 347 
where a defendant denies a fact. ibid. 

where a bill prays deeds to be ſet forth in 

hec verba. 348 
where anſwer may be amended without 
notice, and where not. © | 348 
amending anſwers diſcretionary i in court. 
ibid. 

where relative anſwer ſufficient. - 349 
where to a thing in demand, ibid. 

by executors. ibid. 
where defendant tied down by his anſwer. 

4 450 

purchaſer not bound by an improvident 
anſwer. ibid. 
defendant may charge and diſcharge him- 
ſelf. | ibid. 
+ anſwer good though general traverſe o- 
mitted. ibid. 
ſtatute of limitations inſiſted on by an- 

ſwer as good as if pleaded. ibid. 
how if . reported ſcandalous only. 
ibid. 

A anſwer cannot refer for ſcandal, c. 

350 

—— anſwer over-rules plea. 1 3 F ibid. 
————— where bill brought againſt three for joint 
demands, Mertens a. 381 
no decree againſt an anſwer upon proof 

of one witneſs, ibid. 


Ee 3 anſwer, 


e W B LE. 
| Anfwer, defendant to pay 100 J. for a fcanduloks 


; anſwer. Page 351 
anſwer evidence at lm. ibid. 
how if defendant in Contempt. ibid. 
defendant diſcharged of ſums under 405. 

on his own oath. Na, abid, 
not amended after iſſue joined. pj 


a Jew, how ſworn. - 
of wife, not to prejudice the huſband. 2 
executot muſt admit aſſets or ſet forth par. 


ticulars. 1 El beet, 101d. 
diaeefendants bound, by: another defendant's 
_ abſwer. ' thid, 

| [Vide Commiſſion * | | 
Appearance, in what time. — Inq 
— — what to be done after. ibid. 
either voluntary or compulſory. 336 
— where, and how entred with the regiſter 
EO ibid, 
—— regular appearance will falve error in 
the proceſs, and the contrary. 337 
Mlachnen for want of appearance, how ſued 
out. | . 303 
— the form. 7 2 — 304 
how to have it returnable immedi 

N * 2 PHI r 1 1 

———— the nature of an chants 302 
+——— how to be n into u einque pars, 
Sc. | Tx, 30 3 
8 OPT ee e ibid. 
into Chibire. 880 304 
into DM... 304 
—— to the warden of the Fleet, ibid. 
do the King's BED 1 thid 
ho made out for cult thid. 
bow to oblige the ſerif to , make a re- 
turn. | ibid. 


3 Aachen, 


EY -- * aa. is. a 


The TA B L E. 
Attachment, where to move for a meſſenger on a 
cepi corpus returned. Page 305; 
———— entring attachment and note. 305, 306 
—— defendant taken to give bond, or = 


appearance with the regiſter. _ 
——— how to be diſcharged. _ Bid. 


with proclamation. __ 297, 306 
(See Proclamations, Contempt and 2 


* 
BL in equity, its nature. 8 
—— how to be dran. 44, 45 
 —— if ſcandalous to pay coſts. e 
—— lies to perpetuate teſtimony of Teſs 
— for ſolicitors fees is 
| by African com . 
— where a bill ſets forth particular combi- 
nation, anſwer muſt be particular, 46 
| for what brought. ibid. 
ho to be ingroſſed and filed. ibid. 
amended bill. 261 1 63 
ſupplemental bills. 263 10 205 
Bilh; a Croſs M. | 
Bill, a bill of interpleader. | 266 


nn of no colluſion | to be annexed. 


: ,-. +08 
— where plaintiff in a bil of interpleader 
dies, ſuit does not abate. 268 
Bill, Certiorari bills. e 
Bill to perpetuate, &c. £1 1905". -- 90 
Bills of revivor. ;2 20: 2290:to- 281 
—— of filing bills and ane out ape. 287 
Bills of review. 4282 
= τ½ a. Bills. „ 
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| (CENTER \./ | Page $92 
where granted. ibid. 
—— the form and return. 33 


Certificates, and reading on this head. 172 7o 178 
for not putting in an examination. 176 


the form. ibid. 
of the ſix clerks, of no proceedings after 
anſwer. 177 


— ol no proceedings after replication. zhid. 
— of pleadings being filed, in order to ſet 


down a cauſe. = 5-256 
on bill an anſwer. | ibid. 
Chancery, its definition, Juriſdiction . and power. 

| I {0 14 
—— its juriſdiction in foreign parts. 13 


— how far the court of Chancery interferes with 
the juriſdiction of the court of equity in the 
3 14 

its juriſdiction in matters cognizable in infe- 

- rior courts, as the eccleſiaſtical courts, univerſity 

., courts, the county palatine of Gifs &c. 


15 16 

Chancellor, what relates to his office. 8 79 5 21 
Clerks of the prey bagg. 1 1 32 
Clerk of the chapel of the Rolls, his office. yt 
Clerès omiſſion ſupplied by a deere. 43 
———= Caption on an anſwer, . 1 9345 
Commiſſion of rebellion, the form of the writ. 2 98 
docket thereon. . - 2099 
 —— how to be returned, 5443 4+ how 


—— how to proceed againſt Ph refu- 
<2 <2 to make a return of a Commiſſion. of rebel- 
bon 52315 
— wife taken diſcharged with coſts. E 16 
be * 2 7 | om- 


The TAB LE. 


2 wan 77 rebellion, commiſſioners power, Ae | 


316 
— only may bail. 1 . 
do pay coſts on being bailed. 14 + MOI. 
Commiſſion [the form of a] 5 Plead, anſwer, or 
demur. N 290 
— co take a Quaker's anſwer. 397 
— to aſſign a guardian and take the infant 
anſwer. 398 
—— and take the anſwer of the infant and the 
other defendants. _ 399 
—— to take an infant's nr by guardian and 
the anſwer of another defendant. 400 
—— to take the plea, anſwer or demurrer of in- 
fants by guardian. 401 
the anſwer of a corporation. 5402 
— for the like with the anſwer of 3 de- 
fendants. 403 
——- how if parties cannot agree 4 ſtriking 
commiſſioners names. 88 
— commiſſion to examine how obtained, Cc. 
41 
—— commiſſioners ought to be indifferent — 
ſons. 414 


3 how to proceed againſt an 8 | 


defendant. | 51 


— how againſt a defendant for not appearing 


or anſwering. 49 


. where a defendant puts in an inſufficient an- 
ſwer, proceſs need not begin de novo. 50 


—— where in contempt to a ſerjeant at arms. 317 


— bill taken 51. confeſſo. 50, 1, 2. 


will not affect lands in Ireland. 52 
contempt general, i. e. for beating, Sc. 
ſcandalous words againſt the court, 3 

ſuitors, Sc. 324 
proceſs of contempt to be directed into the 
county where defendant lives, 326 
Contempt, 
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The TAT B L E. 
Contempt, proceſs irregular, party to be diſcharged 


with full coſts. Page 326 
contempt diſcharged on payment of coſts 
and filing ple. „ 
lf proſteuted after. 327 


interrogatories not exhibited in eight days 
after notice, and no reference in a month, 
party diſcharged wich coſts.. ibid, 
If interrogatories are exhibited, and he de. 
without leave, to ſtand committed. ibid. 

if found in contempt, to clear and pay 


and tho' cleared, ſhall have no coſts. 328 

for breach of orders commitred. ibid. 
- ſolicitor committed for obtaining an order 
unduly. 2 338 


See Attachment, Proclamation, Serjeant at arm, 
Se ueſtration, Diſtringas and Privilge; and 
alſo Vol. 2. under theſe heads. 
Coſts for ſcandal in bill and anſwer. | 46 
Curfitors [of the.] on mn. oy 


D. 
Due how to 10 ſerved. (See Decree, 2 2.) 
48 


Delis poteſtatem. Vide Arfwers and cam 


Demurrer, of Demurrers. 385 to 394 
2 the various kinds. 385 
if demurrer to bill ill, ny ſhew freſh cauſe 

- ore-tenus, © e 
a ſpecial caſe on demurrer. * 
— r FFF; el |, 
if demurrer to part and an inſufficient an- 
- fwer to reſidue, | cannot 8 til demurrer 
ee ' | | 8 387 


. he $17 Demurrer, 


Th TABLE. 


 Demurrer, to be under "counſel's hand, and ge- 


-nerally without oath. Page 387 
where good, plaintiff may either ii 
or amend his bill. ibid. 
colts on allowing or N demurrer. 
wired 
on Sen and anſver, cannot Proceed 
till demutrer argued. nes ogg. 
may plead, anſwer and demur. ibid. 
may amend after a demurrer. ibid. 
if after demurrer defendant refuſes to an- 
ſwer, bill taken pro confeſo. ibid. 
need not be delivered i in Perſon or by com- 
miſſion. e ibid. 
may not return a Jemurrer only, but may a 
plea on ſpecial commiſſion. ibid. 
to pay ordinary coſts, if upon debating 
ſnall inſiſt * any thing more than is al- 
ledged . 389 
| oroceedings, the ſame as on plan ibid. 
what good cauſe of demurre. 389 


demurring, pleading and anſwering. 394 


Diſclaimer, what. 3 — 
Diiſimiſſion, what time to reply. 


an order to amend will not keep bill on a foo 


where after diſmiſſion for want of a * 
cation, bill may be retained on payment of 


coſts, ibid. 

how to diſmiſs before e 408 

ho after. e . 
may diſmiſs his own Il. „ hd, 


bill brought without privity diſimiſied. ibid. 

—not diſmiſſed on merits, on payment of 
coſts may retain, or bring a new one. 409 

one defendant cannot diſmiſs, if plainciff 
proceeding for the anſwer of another. ibid. 


Dieaiia, 


The © TAB LE. 
Dyjmaſion. ' where" it is not peremptory upon an 


election. Page 410 
where plaintiff ſues both at law and in this 
-COure. - + ibid. 
See Certificate, and Pol. 2. 

Diſtringas, againſt whom. 306 
| the form, | | 307 
entring and proceeding thereon. - ibid. 

if there is a demurrer to part of the anſwer. 
310, 326 

Examineri, their duty and eath. ö 30 
of examination of witneſſes in town and 
country. | 414, 415 

[See Witneſs) 

Exceptions, what. | 54 
cannot except when is ordered to ſtand for 

an anſwer. il. 
—if demurrer and anſwer, cannot except till 
demurrer argued. £ % "00, 
if inſufficient in one or more points, may 
except. | ibid. 


on exceptions only to continue injunction, in 
what time plaintiff to obtain the Maſter's re- 


port. | | ibid. 

— to 2 Maſter's report. 161 
how to be drawn and delivered, and pro- 
ceeded on. 355, 356 
cannot except after replication. ibid, 
where before plea argued. | ibid, 


——ſubmitted to, to obtain a commiſſion for a 
further anſwer, and what colts to be paid. ibid. 

1 337 

—— new ; commiſſion for taking ſecond anſwer 
only by order on affida vie. 3837 
——what coſts to be paid on report of- inſuffi- 
ciency.of ſecond anſwer. 358 
Exceptions, 


The” TA B L. E. 


Exteptions, what to be pale: defendant, if fofs 
ficient. 0077 "Par v0 
bow to anſwer the exceptions where anſwer 
inſufficient. | ibid. 360 
A it firſt or ſecond anſwer be inſuffcient, at- 
tachment, c. goes as before. 23060 
how to proceed where defendant i is in con- 
tempt, and puts in an inſufficient anſwer. 360 
— Where and how to the Maſter's report. 


23850, 361 
2 to obtain uy e 361 
here defendant ſubmits, and puts in an in- 
ſufficient anſwer, how to proceed. 362 
—— where may be taken to a report of lunacy or 
bankruptcy. | ibid. 
——Ccannot add new exceylicna! ibid. 
—where anſwer reported not ſcandalous. 363 
—— what allowed a good anſwer. ibid. 
here exceptions exceed the charges in the 
bill. ibid. 
——where bill or anſwer aſked for ſcandal. ibid. 
the form to an inſufficient anſwer. ' ibid. 
3 ſorm of exceptions to a Maſter” s report. 
8 | 161 
| Niue; UFC 7 
how they and 2dminiſtrators differ 236 


how he may charge and be charged. ibid. 
two executors are plaintiffs, one excommu- 

nicated, the other may be ſeverel. ibid. 
——obligor made executor, 'no- gs 


of a debt on bond. 1 
A ubere a prejudice ſhall be cites on i 
ibi 
— he is reſiduary legatee. ibid. 
here excluded from the ſurplus, and where 
not. ibid. 
—— liable on placing out money. ibid. 


| Evi- : 


\ l , 
x 


The 7 A B L. E. 


Evidence of examining witneſſes. Page 414, 415 


pom Coverts lof j. | 249 to 25; 

I [ 5 5. 15 on 
SUDAN. what. 244 

. his intereſt. ado. 01 v3; a 
outlawry, or excommunication cannot be 

=o in difability of a * 2245 

bow appointed. Fe ibid. 

bu removed. ibid. 

74 his office and duty. £323 Du 2047" 2 

; may diſcharge incumbrancez. 9 

: in "hat 6s all backend, ibis, 

6 , . 

IEA Corpus, how 88 5 

in what uſed. 
dos directed. 2 


+ obedience. 


— - how to 


— how ſerved, and the puniſhment an non. 
T6 ibid. 


. what e e are en! in n 2 3 3 


where for a priſoner in the country. ibid. 


proceed againſt a priſoner turned 
over to the Fleet after a decree. 95h 


ibid, 


—— how againſt #.peloper i execution. 231 


the form. 
Hearing upon bill and anſwer. 


Heir, what. 


232 
48, 364 to 367 
253 


n ibid. to 255 


Homine replegiando, what, and, how obtained 


229 


— where granted for an infant ſcat n 


* 


-. on, 


* 


-_ 


| The 7 A1 B SEE 
Homine. replegiando, where n gar ta huſband 
and wite, . 229 


» 
«% 0 &- * P 
$8 


DEOT, what, Sce ada,” p- my 241 
Impertinence in a bill or anſwer, 46 
2 7 2 33 10 241 
- how to ſue and defend. „ 
how to proceed againlt him on an attach- 
ment. | . 
who may fac as his prochein amy. 234 
can preſent to a living. 23 
—— n what caſes, and when, an infant is in- 
: titled to an account, and againſt, whom. ibid. 
cannot be forecloſed without a day after 
he comes of „ 1 
in what caſe a decree may be had againſt 
him without a day given. 236 
—— anſwer put in by guardian by concluſive 
to the infant when he comes of 2 ibid. 
— hall not ſuffer by the ne & of truſtees. 
1 97 
- may have maintenance tl = ibid. 
how bound here, and leſs favoured 2 

at law. 287, 8 
what acts of lain are good, void or 
 voidable. ibid. 
Injunion, what. 199 
where granted when ſued for- e 
ibid. 

- when. granted. ibid. 
where againſt a ſon in poſſeſſion. 200 
where to ſta y proceedings at law on a 
bond. ibid. 
upon 1 foggeſtion to ſtay proceedings 
t ibid. 
how granted to ſtay waſte. "> * Ma 
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 Injunfion, how an _ what obtained. Page 201 


The T A B L E. 


how diſſolv ibid. 
granted upon an attachment iſſued. 202 
for want of an anſwer. ibid. 
where upon the merits. i. 
where it does not ſtay proceedings in the 
ſpiritual court. ibid. 


when a ſubpena may be ſued out on an 
injunction bill to ſtay waſte or ſuit at law. 203 
how to diſſolve an injunction on coming 
in of an anſwer after attachment. bil 
when granted and diſſolved of courſe 


ibid. 

bow to diſſolve »; ift, and what are good 
cauſes againſt difſolving. 204 
where continued till al defendants have 
7 tc: „ 
Where not. l aj ibid. 


what is good cauſe to diſſolve an injune. 


tion for ſtaying waſte. | ibid. 


when granted upon the merits, to what 


time continued, and how diflolved. © ibid. 


how difſolved upon a plea or demurrer. 


7-006 
— where granted upon an amended bill after 
anſwer and demurrer. _ Ges 
refuſed whilſt a plea or demurrer depend- | 
ing. ag ibid. 
not granted till plea argued. ibid. 
how obtained and continued on excep- 
tions to an anſwer. . | ibid. 


in behalf of an infant in ventre ſa mere, 
where made perpetual, and to quiet men in 
their poſſeſſions. . 
do prevent pulling down a caſtle, tho 


diſpuniſhable of waſte. 207 

upon what the cqurt will not grant an in- 
Junction. | | 208 
| Injunfion, 
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The T 1 B L E. 


Hunddinn for poſſeſſion, before hearing, how diſs 


ſolved. | Page 208 
where pending the ſuit. ibid. 
where on a bill taken pro confe ſſo. 209 


how to be ſeryed. ibid. 
when diſcharged for not ſerving 1 it. ibid. 
ſervice on the party or attorney. ibid. 
tho 1 obtained, to be obeyed. 
210 
— U - pays no coſts p. by way of note. 
how to proceed where irregularly obtain- 
ed. „ ibid. 
Phere after trial on a bill of peace, court 
will grant a perpetual injunction. 211 


againſt a bond of 30 years ſtanding. ibid. 


how diſſolved where the cauſe abated by 


death. 7 212 
where the court wil not continue an 1n- 
junction againſt the penalty of a bond. ibid. 
on a verdict money to be depoſited be- 
fore injunction will be granted. ibid. 
to ſtay money in ſheriff's hands. 212 


how diſſolved on croſs bill. ibid. 


againſt leſſee for doing waſte, but not 


| eaſily againſt mortgagee, Sc. ibid. 
| — on proſecution for perjury. ibid. 
on bankrupt's certificate. ibid. 
E jpor one defendant againſt ano- 
ther. ibid. 
where bailiffs ſerving an execution for 


breach of an injunction, take away money, c. 


plaintiff liable to make good. ibid. 
| will. go againſt a member of parliament 
till anſwer, 213 
order for injunction on a one. 214 
docket thereon. - TY ibid. 

order for an injunction on an attachment. 

F | 216 
oO. | Injunction 
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an attachment. Page 216 
the form of an injuncti ion. 217 
on a dedimns. 218 
on an order for time. 219 
on an inſufficient anſwer. ibid 
on an attachment for not anſwering, ibid. 
to ſtay waſte. ibid. 
Ar to fy execution till bearing. 220 
tal to ſtay copying, engraving, Gr. 
and fling: prints purſuant to 8 Geo. II. 221 
todeliver poſſeſſion purſuant toadecree. 222 
 Interlocutory matters. 53 
Joining in commiſſion, how to be done. 41} 
where defendant refuſes to proceed to 
ſtrike commiſſioners names. ibid, 
where a commiſſioner 1s related, or i 
counſel or ſolicitor, may be ſtruck out. 414 

L. 
L. R of attorney to receive money re- 
rd cas. - 170 
Lord Chances ber miſſive to a nobleman to 
appear and anſwer. 91 
Lunatic, what. _ * 1 
on inquiſition a n is an 
ideot, it — & nativitate. ibid. 
| how ideots and lunaticks are to ſue and 
anſwer. ibid. 242 


what right committees have in their lands 
ibid. 243 
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| | to whom the cuſtody committed. 
42 what eſtate the committee of a Fo 


=_— hath. 

44 | EW a lunatick marries. ibid. 

= what acts of. theirs are good, _ o' | 
li 5 8 Lunatic 
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1 being truſtees how to convey. Page 24 3 
[See Lanatich, Val. 2.) 
orders, Ec. where to be filed, 5 


| 244 
Maren — what relates to his 
office. 21, 22 


Maſters in Chancery, what relates to them. 22 


iA dhe form of exceptions to a Maſter's re- 


port. 161 
Maſters vas in Chancery. "-24; 26 
Maſter of -the Subpena office. 29 


Member of Parliament. Vide Privilege. 
Money, touching paying, and receiving in _—_ 
- 4 
where the court will order money out of 
court notwithſtanding the party's death. 283 
A Morigagor may apply to the court for a refe- 


rence without anſwering. 48 
[ uide Reports and Afidavits.] _ 
Motion, what. | 149 
when notice is required. „ 


on whom notice of motion is to be ſerved. 


150 


how notice of motion muſt be ſerved 
where the end of the motion is to receive mo- 


ney out of court. 150 
what coſts where notice is given and not 
moved, | | 150 
motion days. ibid. 
the form of notice of motion. 151 

N. 
N⸗ exeat regno, Shes "2 225 
here granted, ibid. 


— where in Caſe of a folicitor's bill, 226 
Ff2 Ne 


wy ' The © 7 4 B 2 E. 
* = Woe Ne. exeat ue, not to be granced without bitt 
= | Aled. Page 226 
. — where on- going abroad to avoid a ſen- 
75 tence in the eccleſiaſtical court. ibid. 
"4 where granted till ſecurity given, ibid. 
Sl ——— how it muſt be directed. ibid. 
"os —— how marked for ſccurity.' ibid. 
4 —— how to diſcharge it. ibid. 
. - how, where all 2 155 is denied by the 
6 . anſwer. 3 227 
= —— ſecurity not * ey | ilia. 
. —- how called formerly, and how to obtain 
20 | Sit. . 
El — ſccutity to be given before writ diſ. 
Lf — ibid. 
3 —— abuſe of this proceſs. ibid. 
0 t S 0 the form of the writ. ibid. 
5 Notices. [See Anfwer, Commiſſion, Examination 
. and Motion.! 274. 
| Wl: Hol os ot 2 7 f 
U FFICERS, a liſt of them. 17 10 34 
. : Orders interlocutory, what, and how obtain- 
g ed. 179 


13 to be pronounced i in court, and how drawn 
up. ibid. 
| of courſe. x80 
upon petition, by whom to be drawn oP. 
1 
regiſters miſtakes, how rectified. ibid. 
B former order to be taken notice of in ſub- 
ſequent one. 181 
when entred may be altered. ibid. 
how to make an order niſi abſolute, ibid. 
ſubmiſſion to an award made an order. ibid. 
how to "EY orders and bring parties into 


8 contempt. bid. 
* 3 1 Order: 
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The”. TA N LE. 
Orders. interlocutory, bed Ende to orders. Page 


Nat i » 182 : 


where for payment of coſts how to pro- 
Ceed. eee vet br id. 
Order on petition for leave for kxing's counſel to 
plead againſt the crown. nt 

7 ready nog | to draw up order til 1 av 
filed. * i 

3 where ſalicuor $ ſoc binds. ibid. 

* where one is brought into court for breach 
of an order within a year, and if after. ibid. 
miſtake in title of order amended. ibid. 

an order to make election. 184 
e ſerve ſubpæna on attorney. ibid. 

- the form of an order to add a"defendant 
to a bil. (9) s 
to aſſign a evardlan. 43 270. 

to ſet:down a demurrer. ibil. 

to over · rule a demurre.. 186 

to diſſolve an injunction ii. ibid. 

do examine into the regularity of an at- 
tachment. , 


to examine into the regularity of return. 


3 91 5157 57 . 
or Six clerks certificate of the due taking 


of a plea, anſwer and demurre. 188 


for a Habeas corpus. ibid. 
to refer a ſecond anſwer. - ibid. 
for a commiſſion to examine de bene eſſe, 
and to refer exceptions. 189 


to renew a commiſſion. ibid. | 


to ſtay n on __— to a re- 


to confirm a report niſi 72 1 

. for a ſuperſedeas upon an a. id. 
do diſmiſs for want of replication. ibid. 
for a ſubpæna duces tecum. 10892 
another. ibid. 
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The TABLE. 


Order for a ſerjeant at arms. —— 192 
to examine viva voce. | 193 
for a ſubpena ſcire facias. - ibid. 


_ to ſtay proceedings on a decree, 194 
to — committed for not 2 | 


an injunction to put plaintiff in — 
ſeſſion according to a decree. 195 
obtained by contriwmnce ſet aſide. 337 
ſolicitor committed. | 838 

7. 
Panrins, of parties to the ſuit, and of 
proceedings in equity in general. 35 10 53 
Paupers (of) 258 

[See Petitions.) 


Petition, what, and reading thereon, 77 10 80 
por defendant to accept plaintiff's bill 
nunc pro luge. a} 
in a petition for further time defendant 
muſt ſet forth what time already had, and the 
order, Se. ibid. 
dr further time after appearance ontred 


with the regiſter. 82 
. ſet down a cauſe for hearing on the 
equity reſerved. 83 
— for a rehearing. 84 
a enlarge time for payment of money. 
85 


do appoint a day for : an n abjconding de- 


1 — to appear. „ 86 
w— to withdraw a plea. | 87 
— for a commiſſion to anſire, Sc. after a 


ſerjeant at arms. | 
»——— for licence for king's counſel to plead 
againſt the un, wich 3 bg, 

9 
Petitien | 


The TAB L E. 
Petition wr a ſubpæna returnable immediate, Page 
92 
m— for proceſs of contempt returned imme- 


diately. 92 

3 the Chancellor's letter miſſive to a 

| ' nobleman to appear. 94 
_* _  Vigethe letter miſſive p. 91. 

co amend by adding a defendant. 95 

-— to amend on payment of coſts. 96 


per plaintiff to diſmiſs his own bill with 
coſts, * 


do refer an examination toa Maſter, and 


to tax coſts, 98 
— 0 be diſcharged from the ſerjeants at 


arms. 99 


——— for a return of writ of f inquiry. 100 
for plaintiff to give ſecurity to anſwer 
coſts, he living abroad, and that defendant may 


have time to anſwer. 101 
of a plaintiff to be 2 in forma 
8 | 102 

for a defendant. 105 
(after an attachment) for a dedimus, and 
1 time, Sc. 106 


—— to put in an anſwer without oath. 107 


for time to anſwer. _ ” 
— for a feme covert to anſwer alone. 109 
por time to anſwer and return a dedimus. 


' 110 | 


t examine a witneſs de bene eſſe before 
iſſue Joined. 111 
— for a ſpecial commiſſion and commiſſio- 

ners names, or in default the commiſſion to iſ- 


ſue ex parte. 5 112 
—— for a commiſſion to aſſign a guardian, 
and take tlie anſwer. 113 


— to take an anſwer de novo, amend the 


— and ſtay proceſs. 114 


Ff 4 Petition 
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Petition to receive exceptions. Page 115 
—— another. 116 
FP #4 OOITh 
another. | "4 x6 
———— to renew a ſequeſtration. _ 119 


———— to withdraw a replication, and amend a 

bill on payment of coſts' to ſuch defendants 
as have anſwered. © Je 120 
— for a ſubpæna to rejoin, and that ſervice 


on clerk in court may be good, and to join 


and ſtrike commiſſioners names. . 
to join and ſtrike commiſſioners names, 
or commiſſion to iſſue ex parte. 122 


co alter a commiſſioner's name, and for 
liberty to renew, and time to return commiſ- 


ſion. | | | 124 
———— to examine a defendant. 125 
E. do add interrogatories. - 126 
——— to enlarge publicationwn. 127 
another. 128 
another more ſpecial. 1 


—— to inlarge publication, but not to hinder 
ſetting down cauſe, and for an original and 


croſs cauſe to come on togetner. 130 
to enlarge publication, and for a com- 
miſſion to examine, c. | 131 


— to ſerve a ſubpæna to hear judgment on 
- defendant's clerk in court, | defendant abſcond- 
. CO | 132 
——— to prove an Exhibit viva voce. 223 
>——=— that an anſwer in one cauſe may be made 
- uſe of at the hearing of another cauſe. 134 


that depoſitions may. 135 
for leave to examine witneſſes after pu- 
blication, upon the uſual affidavit. © 136 
—— to ſet down a cauſe for re-hearing on de- 
er . 
i o ſet down a plea. id. 


k | = Petition 


The ＋ 4 B L E. 


Petition ſet down ions to a Maſter's ro- 
port. Page 138 
— to et donn cauſe for bearing. 7 39 
——- to appoint a ſhort day for a further hear- 
ing on a Maſter's report. 139 
that ſervice of an order ms. to confirm 
a report, on the clerks: 1 in court . be good 
ſervice. 1 88 140 
— 0 enter A 8 order nunc pro Func. 


141 

— co ben an aproll a, decree nunc pro Func. 
„ mm bales 200 | 142 
pri an infant: to convey. purſuant. to the 
Stat. 7 Ann. 143 
—— ora Go come of age to enlarge time 
for ſhewing cauſe againſt a decree, 145 
. to tax a ſolicitor's bill. 5K 146 
another upon a bill delivered, . 148 

Plea, whnth 15 8 Heis 112 367 
| what proper, an and what not. 5 M. 
how many kinds. 368 

may reply to a plea in bar, and Sn 

put on proof. 369 

; fraud mult be denied by anſwer, not. by 

plea. ibid. 
Statute of licnitations pleadable agailt the 
bande company. ibid. 


ſo againſt aſlignees under a bankruptcy. ibid. 
plea to the mtr or in in dini muſt 


be on oath, Cc. + 370 

of privilege on oath. ibid. 
in bar, where and where not on oath. ibid. 
-where to plead and anſwer. 371 

on order for time, cannot plead unleſs men- 
tioned in order. 371 
cannot be taken on general commiſſon to 
_ an anſwer only, - | ibid. 


e 


De TA B L E. 


Pha, after proclamation returned, no plea er de- 
murrer can be put in without leave. Page 371 


where to picad and-aniwer, or plead, an- 


ſwer and demur. {1 IPL 


| where the lame beneſi by anſver as plea. 


| 372 
dere to plead pendency of a. former 


ſuit, and how to proceed thereon. Sid. 


i m 


W 


: dency. 


Nr "+= 
37% 
"how to proceed to have plea argued. 373 
where it is not filed in time. ibid. 
when pleas eee ee and = 


of reference of a plea of former depen 


to be careful in the caption of a plea, — 
may plead to and anfwer to other 


Part, 
part, and fo plead, anſwer and demur- ibid. 


court. 


the bill. 21 id. 


what a good plea, and — pleaded. 76, 


cannot demur and Pad to ſame part of 


what coſts on allowing pl ibid. 


C. 


pleading, anſwering and demurring to: the 


1 — 375 
Vide more relating to this head from 375 to 385 
Privilege, how to proceed againſt a goo for his 
0 

a a member of partment, | 440 

_ againſt a member in nnn 38 
againſt a peer. 42309 


what is the zn road «pee o 
member. 


of the officers clerks and dien of thi 
ibi 

a writ of privilege, _—_ 412312 

| h Proceedings 


x The TAB LB. 


Proceedings in general, from che bill to the exs- 
cution of the decree. | Page 35 to 53 
Procedendo, What. vos 
Proceſs of Contempt. (See Anme Proclama- 
tion, Commiſſion of rebellion, Ser jeam at arms, 


Diftringas and Sequeſtration.) ibid. 
Prochein amy, what. | 85 244 
[See Guardian] n 
Praclamation, the writ. 297, vide 306 


Publication, how to enlarge publication. 3 
— ol ſetting down Cauſes for — &c. 

288 
— order to paſs withour notios; 412 
— if witneſſes examined in tan; how to 


_ paſs publication. e 414 

— if in the country. | 7 "ns 

— — where rules are oat. | 416 
| [See Petitions.) - 


Parchoſers before a Maſter, See reports. 59 


R. 


ECEIVER, bow to proceed after an or- 
der obtained for appointing a receiver. 


167 

Reference what, and 2 thereon, 151 

n be + 

Regiſter {of the.) 

Regiſter of affidavits, bis office and dry. | Tg | 
 Rejoining. 472 
Replication, when to be filed, tte, e 1404 

* general or ſpecial. e 405 
when it muſt be general. | 405 
what parts to * 60 on pain of _ 

ibid. 
-how to be drawn. oy ibid, 


Replication 
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The 7 B L E. 
Replication, | ſetting forth matters not contained i in 
the bill. Page 405 


where pling cannot am 406 
muſt be to Nea and . and not to 


4 — only. 4b Did. 
where a ſpecial. one, may be put in a 
general. n nid. 

plaintiff | allowed to r on cauſe heard. 
ibid. 
where neceffar to repl F tho no wit- 
neſſes required. 4 eply 2 ibid. 
* l the end of third: term to reply. ibid. 
need not be ſigned by counſel. 411 


may withdraw replication and amend bil 

on n defendant's moving to diſmiſs. - * | * 
the form. 415 
how to be engroſſed and filed.” ibid. 


* 


Report, what, and reading thereon, Ge. 155 to 


2 15 1 71 

it is not uſual to confirm reports of re- 
ceivers accounts. 160 
—— the form of a \ report of the arrears of an 
annuity. 163 
— of paſſing a 3 accounts. 165 
—— of principal, intereſt and coſts upon a 


mortgage. - 200. 
—— where a mortgagor may apply. to. enlarge 
time to redeem. 169 
ho mortgagee to apply for an abſolute 
order to forecloſe. 170 
— concerning attending to receive money 
reported due. ibid. 
— [ctter of attorney to receive money re- 
ported due. ibid. 

Returns of the terms. d 329. 

e. 7 Bl. 


8. 
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„ 1 „ 
ge CA N D 3 and Epen, how to ee ex- 
14s 
ge _ allowed thereon. 2 346 
Serjeant at arms, his office. | 33 
Serjeant intitled to take up all perſons in con- 
tempt after commiſſion of rebellion. 317 
n what, and how obtained. 3¹⁸ to 
RA — 9 328 
der form. „ 300 
—— commiſſioners duty. 218, 319 


where to be diſcharged as to a perſon 
who deſires to be examined pro intereſſe ſuo. 
20 


— 8 a ſuit is for lands, FORD ac on 
; will be granted. ibid. 
| when granted, ibid. 
—— what liable. | 
—— like an outlawry at common law. ibid. 
uns ſubje& to an annuity ſequeſtered on 
| huſband's death, ſequeſtration diſcharged. 222 
if the parties do not obey a decree, or 
- defendant lie in priſon, &c. court * grant 


this writ. | ibid. 
—— where eſtates lie in Ireland. ibid. 
— voluntary or fraudulent conveyance, no 
| bar. ibid. 


where defendant was gone abroad, ha- 
ving been arreſted on an attachment, a ſeque⸗ 
ſtration was granted. ibid. 
iſſuing as a meſne proceſs, determined 
by the death of the party, otherwiſe after 
deere. 323 
from what time it binds. ibid. 
— . — for their acts, 


323 
: ok Sequeſtration, 


Tk T4 3 L E. 

again, ſequeſtrators where on meſne pro- 
Page 323 

caution as to choice of commitfiogers, 


* 


— . ſr cannot ſell without W of 
che court, and to be governed by the court. 


ibid. 
——— firſt proceſs againſt ; a peer or member. | 

324 
— granted to 2 parts. 15id. 
— — E | ibid, 


where proceſs of this court will not affect 
lands in Ireland to ſequeſter them for a con- 
_ tempt. 52 
Six-clerks in Chancery, what relates to them. 25 
—— — ſolicitor muſt ſerve order for taxing his 
bill before intitled to an attachment. 311 
Sul pana to anſwer, how ſued out. 7 
- _ affidavit to obtain ſubpæna returnable in- 
mediate. hs | 
What time defendant hath to appear. 292 
how returnable and ſerved. _ ibid. 
. (Vide Afﬀidavits.) 1 
what good ſervice, . | 
dant — be found. . - 299, 3, 295 

G w to proceed againſt an abſcondin 
fondant. — 
what affidavit neceſſary. 3 : . 
when to ſue out ſubpana on injundtion 
202 
how and in what manner to obtain ſub- 
1 judgment. (See Certificate.) 180 


* 


concerning this writ. 239 
one impriſoned on this writ a year to be 
diſcharged. 240 


E how qualified and their duty. 26 


TRUSTEE, 


FP RUSTEE. Page 247 to 249 

—— where truſtees obliged to convey 

| tho? the celui que truſt dies. 283 
U. 


[Jf#=2 of the court of Chancery. © © 30 


W. 
T7 AITING Clerks. IS 
Warden of the Fleet, his office. 33 


Waſte. (See Injunction.) 
not puniſhable at common law, yet re- 
ſtrained in this court, and marginal notes. 206, 


; | 207 
Fitneſs, how and when to be examined. 48 
examined in town and country. 408 


| [See Evidence and Examination. 


| The End of the FixsT VoLums. 


